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entle Reader, 


He Abridger of thele 
NB Reports, Was not One: 
1 ly a learned Lawyer, _ 
(8 but allo was ou 


chem or jk part,[ was otily en=.. 
treated by many Friends to view 
and: correct the Copy from the. 


blame the Printer; If 1 ſhould 
commend the Original work, 1 
ſhould Ss + the Apthor ; 
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whom all . learned Lawyers. 
| know., that never any. man 
wrote like him :-and for the ex- 
 cellency of this Abridgement, it 

hath init the very pith and ſub- 


| Rance of the Reports at wy ; 
andſo Ireſt. 


Tt is an abaſe,'that the Laws and 
uſages of the Realm, with their (aus - 


ſes; are not written, whereby they 
nay. be known,” fo that they may be 
underſtood of all. 'Mirrour of Jo. 
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THE FIRST BOOK. 

The Lord Buckburſts Caſe, 40 El. fo. 1: 


TH F a man for him and his heirs,do war-Y 
ay Fant land to one and. his heirs ; this 


EO t 
1921 TIC 


Jar perſon in certain, | 

OT TIOE © Upon a Feoffmenc without warran«@ 
ty,theFeoffee ſhall have all theCharters,which com- 
prize warranty ,and others, though they be not given 
ro him, becauſe he 1s ro defend the ritle ar his peril. 
Upon a_Feofftment with warranty, without expreſy 
grant, the Feoffee ſhall not have anyCharters which . 
ſcrve for to detainthe warranty paramount. Alſo the © 
Feoffor ſhall have altCharters, which ſerve for main- 
renance of rhe title ; - bur rhe*Feoffee ſhall have all 
which maintain the poſſeſſion, as Court Rolls, and 
which are concomitant and incident ro the poſſeſſion, f, 

If A. be ſeifed of a Seigniory, rent, advowſon, or 
other thing thar lyerh in grant, and grant cheſame 
over unto B, with warranty, and B. grant that to C,/FF 
with warranty; in this caſe C, ſhall have the firſt 
Deed,although B.be bound to warranty; for withour 
that he cannot make any defence againſt A, or any 
claiming by.him, 


Pelhams Caſe, 32 El. fol. 14. 


Tenant for life, the remainder ini tail, the re- 
mainder in fee bargains and ſells the land. rd 
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Porters Caſe. ' ' Lib: x, 
one,who before the ſtatute of 14 El, cap. 8, ſuffers a 
recovery,in waich A.is vouched,and voucherh over, 
and he in remainder entersgand the entry is adjudg- 
edlawful; for the recovery is a forfeiture, wad | 
remainder may enrer,for it is the commonAſſurancez 
as if tenant for life had levied a fine, &c, and ſu- 
ing of execution, doth nor toll the entry of the re- 
pe mainder, and a Writ of Error was ſued, and the. 


wn \Plainciff releaſed the errors, 


4 \ 
# eff? «Porte if # i a. fo, 
| — x3 a» nc d . x; rr 
4 d 2| JF. 8.7, deviſed a houſe ro Nis wife: 
"A _ $ heirs, upon condition, that ſhe by adviſe, &c. 
with all convenient ſpeed, after his dearhy ſhould aſ- 
ſure.ir,&c. for maintenance of a free $chool,; &c. for 
ever, and dies, 32 H, 8, the wife centers, and 3 E. 6. 
eaſcs ro A. for years, the heir of P. enters, and his 
nrry adjudged lawful; becauſe 32 H: 8. extends nor. 
ro good uſes, nor doth it make rhe conveyance void, 
or give entry, but makes. the uſe yoid : and admit; 
the uſe void, yer the condition is not, for Counſel 
may deviſe,&c., as to have a corporation by Parent, 
» 2nd licenſe to affure,and therefore rhe wife ought.to! 
EW have performed. ir 73 
or RD PUrzor . "0620 
Th Big Any maa art this day may give Lands, Tenements,! 
+14 Ky ®et@r Hereditaments ts any perſon or perſons for the! 
v-*q yPY3 PE Ec} 
| finding of a Preacher, maintenance of a School, 
maimed Soulders, peor people, repararion of Churs»! 
ches, High-waies, Bridges, marriage of poor Maids, 
or any other charicable uſes. Bur it is good policyzin; 
—_— =.every ſuch feoffment or eſtate, to reſerve to the 
»w Aj Feoffor and his heirs any ſmall rent , or roexprels: 
ſome ſmall ſumm of money for rhe conſideration of ! 


TL "?the cauſe before recited, 
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-Lib. 1: '*  "Altonwoods Cafe; 


Altonwoeds Caſe, 42 El. fo. 41. 


TI. $. Sciſed of an eſtare tail co him, and the heirs 
Imales of his body, and our of a fee expeRant, 
grants in tail, and dies withour iſſue male; adjudg-= 
ed that the grant is void ; for the King had an eſtare 
rail in poſſeſſion, by. which he might grant a lawful 


eſtate for his Own lifes and a fee, by which he mighr 


grant an eſtare tail by ſpecial reciral, And theſe 
'werds (ex ſpeciali gratia, &c.) ſhall not produce a 
ſtrainable conſtruQion againſt the rules of Law, or 
in deceptionem reg1s, 


Capels (Caſe, 23 Elizg fo. 62. 


Tenant in tail, the remainder to B, in tail, B; 

grants 2 rent-charge, A. ſuffers a common reco- 
yery, and dics without iffue, the Grantee diſtrains, 
the Alienee of A, brings a Replevin ; adjudged for 
the Alienee by all the HERS of England, that a 
common recovery againſt a tenanr in rail hall bind 
not only rhe remainder, and all leaſes, chatFes, &c. 


granted or made by him in remainder ; buralſo the 


reverſion, and all leaſes, charges, 8&c. granted by 
him in reverſion, | 
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Archers Caſe, 39, 40 Eliz. fo. 66. 


| | ns was deviſed to'the Father for life, the rev 


mainder to the next heir male of the Farher , 
and to the heirs male of his body, the deviſor dies, 
the Father infeoffs J. S. with warranty. Firſt, ir was 
reſolved by .Ander/on and Walmeſly; et tot, Cur. that 


5.4 14 
uy "A ” 44 
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D %., 5 oY h , ; 


« ay i 


the Father had bur only an eſtate for life, for thar 
he had an expreſs cate Fa life demiſed unro- m 
3 an 
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| Bredons Caſe. Lib.x. | 
and the remainder is limited to his next heir male. 
in the ſingular number, and his right beir male may. 
not enter for the forfeiture in his life, - for he cannor. 
= . be heir ſo long as he livech Secondly, it was refol-. 
| By ved, that the remainder to his right heir is a good. 
; remainder,although he cannot have = pt heir du-. 

ring his life,burir ſufficeth thar it yeſteth eo inſtanti, 
that the particular eſtare derermineth, Dyer 14 El. 
f0.309. Thirdly, it was reſolved,which was the prins : 
IF - cipal poinr in this caſe, per tot. Curiam, that by the. 
"$ | Feoffment of the -renant for - life, the remainges 
43 was deſtroyedzfor every contingent remainder ought 
ro veſt, either during the particular eſtate, or at the | 
leaſt, eo iaſtanti that the particular eſtare determin« 
eth;for if the particular eſtate be ended or determin- 
ed in Deed, or in Law before the contingency fall, 
3 the remainder is void, And in this caſe by the Feoff- 
3 ment of the Father, his eſtate for life was derermin- * 
i ed by condition in Law, which cannor be revived by. 


| any poſſibility; for this cauſe the contingent remain 
EF. der is void, for by the feoffment no right of the pars 
"8 3 ricular,gftate remainerh; and rhe berrer opinion was, - 


1 8 char thErarcanty binds the remainder, though in ' 
LE: abcyance. \ >. _ 


Bredons Caſe, 39 40 Eli, fo. 76. 


SE [FF Dans for life, and the -remainder jn tail, joyn * 
%%. 4.ina fine Come cco,oc, to A, who renders a rent- 
ug charge of 401. a year, to tenant for life, the re-. 
GE mainder dyes without ifſue, the ſecond remainder in : 
£9 tail enters, tenant for life diſtrains for the rent ; 
adjudged he may, and that the rent remains after ' 
the death of tenant in tail without iſſue, during | 
the life of renaoe for life ; the fine was no diſcontis ” 
nuance, for every one gave that which bs EY : 
| aw- 
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Lib.1, _ Corbets Caſe. © ; 


yy Wl ovfullypire, and-ris no forfeiture by tenant for 

or WW life, for the Law conſtrues this, Firſt, to be a granc W 
l. of him in remainder,-and after the grant of tenant A 
od WM for life, t res magis waleat, Cc. If tenanr for. life, f 

R. and the firſt remainder in tail make a feoffinent , p 3 
3% 'ris no diſcontinuance, though the firſt remainder in 3 
7 WM fail dies withour iſſue, nor 3s 'it a forfeiture; but'the : 
1. WM fcoffee ſhall hold ir during rhe life of renant for life, 4 
a bur if jt be- without (deed, then tis a ſurrender of FE 
ec WM *<0ant for life, and the feoffment of the remainder, | 
he WY # 7es mages waleat, 6, | 

1e. 78; 

= © Coibets Caſe, 42 Elix, f0.84. of Perpetuinies. 

N= ; NTY 

4-4 . Covenants to ſtand ſeiſed to the uſe of himſelf 

£74 for life and after to rhe / uſe of A his eldeſt Son, 

- Wl 2ndthe heirs males of his body, the remainder to 


Fl the uſe of B, his ſecond ſon, anid rheheirs males: of: 
1- WW iis body, &c.' And if A. or his 1ffue, &c, ſhall at-; 
cr. MW c<mpr-&c. ro alien, &c by which any efffice ſhall be 
$, MW barred; &e.char after ſuch atrempr,and before any att 
n WM execured,the uſe and eſtate of him ſo attzmpring,&c, 
WJ hall ceaſe only as'ro him ſo atrempring in the ſame - 
degree,as if he were naturally dead,8 not ocherwiſes 
and that then it ſhall be immediately to ſuch perſons 
to whom ir ſhould come by the intent of the Inden- A 
"ture,&c, C.dics A, ſuffers a recovery, B; enters, &c.. - 
adjudged he could notyfor this Proviſo is repugnant, 3 
impoſlible, and-againſt Law, for the 'dearh of renane” 
'1n tail, is nota cefler of the 'eftate rail, bur death- 
withour ifſue males : And by this reaſon the ifſue 
ſhould have ir in the life of the Farher, &c, And for 
every deſcent, &c. death natural or tivil -is requi-' 
fire, -and*tis nor 'material, though. tenant in tail 
had no jſſue at the time of the breach; for 'twas're= 
pugnanr ar the beginning,': nd the: ſtart rail derh' 
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Shelljes Caſe; Liba; 3 
not commence, by rhe having of ifſue, and agift in. 
cail upon condition, chat if the Donee dies, his _ 
eſtate ſhall ceaſes a yoid condition, Alſo the Proviſo 
3s yoid for the incertainty,as a gift tro two, beredi- 
bus ig void, though a warranty be made to them, and 
their heirs : and in Fermine and Aſcotts Caſe, the 
like Pr0v3iſo was adjudged void; for be the Proviſe 2 
condition or alimitation,the intire eſtate oughr ro be 
defcared by it, and an eſtate in land cannot ceaſe for 
part, and continue for the reſidue, nor ceaſe for ene 
perſon,and continue for another;nor ceaſe for a time , 
and revive after, The like judgment was betwixt 
Cholmly and Humble,but the Parliament,or Law, may 
make an eſtate void, as to one, and good to another; 
as tenant in ſpecial tail levies a fine, the ifſue is 
barred, not the wife; ſo a releaſe by the demandanr 
. tothe youchee is good, not by a ſtranger; ſo, if an _ 
Executor ſurrender a. term, 'to one reſpe&*ris ex+ - 
tin, to another *tis aſſers, &c. Anduſes are within 
the ſtaruteVFe dens, though it ſpeaks only of Lands 
and Tenements, and there ſhall be a,poſſeſ{s. fratris, 
&c, of them, for they are guided by the Rules of the. | 
common Law. Rich: in the time of Rjz. and Thiras: | 
72g in the time of H. 4. Juſtices, intended to make a 


= 


perpetuity, bux could nor, 


Shellyes Caſe, 23 Ebx. ſo. 94. SN, 
/ 


Hate Shelleyleaſed for years, and: afcer cove- | 
w-Mnantcd to De which ſhould be ra 

rhe uſe of bimſelf, and after to the uſe of A. for 24-. 
years, and after to.the. heirs males of the, body..of 
the ſaid E. S.-and the heirs males of; the- ſaid heirs _ 
males, &c. E. S. dies 9 of 0 Fob. the firſt; day of the _ 
Term, in the morning berwixr five: and fix. a clock, 
rhe recovery paſſes che ſame daysand an Habere fagis 
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Lib. 1, AMAlbanies Caſe, 
as ſeifiaam awarded, rhe recovery was executed the : 
19 of Ottobh. 4 Decemb. the wife of the cldeſt Son "7, 
(before dead) of E. $, was delivered of a Son, na» **- 
med Henry; Richard, the ſecond ſon of E.S, entered, 
| and made a Leaſe, 8c. Heary entred upon the Leffee, A 
| who brought an Zjef. firme, and judgment was .M 
given for the Defendant ; and *rwes reſolved, thar if i 
renanr in {rail ſuffer a common recovery, and dye 
before execution , that execution may be ſued 7 
againſt the iſſue, for the intended recompence, in fa- | 
vour of the common afſurance, Reſolved that the re- 4 
verſion in judgment of Law, is not in the recoveror | 
before execution ſued, for the judgment is, Duod 
recuperet ſeiſinam, which cannot be execured till en» 
try or claim, as *tis of a Common, &c. granted upon 
condition, for when a man may enter, or claim, the 
BY Lawwillnor put things in him, ;till entry or claim, 
WB The third and great point reſolved, was, that the 
BW Uncle is in, as by deſcent, though he thall nor have 
| his age; nor be in ward; x, Becauſe rhe recovery be- 
ing - Original a&, had its effence in the life of 
WB E.S. to which the execution hath rerroſpe&, 2. Be- 
cauſe the uſe might have veſted in E. S. if he were 
in life, 3, Neither the recoverors by their entry,nor 7 O- 
the Sheriff by making execution, may make an Inhe- 
rirance to whom they pleaſe. 4$ Eecauſe rhe 'Uncle 
(Ml claimed the uſe by the recovery and Indenture, and 
by words of limitation, nor purchaſe, 
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Albanies Caſe, 28 Elix, fol. 11. 


« By Indenture infeoffed B, of two Acres, to thee 4414 
'uſe of A, for life, the remainder in tail to C. the 4 
remainder in fee to D.with a Proviſo if E; dye with= 
out affue;thar A.at any time by Indenture ſealed, gee, 
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in the preſence of four, &c. mgy alter, &c, any. uſe, | 
&c,; A, of the one Acre inteoffs F. and for-the other - 
Acre; A. by Indenture renountes, ſurrenders, re- 
jeaſes,&c. to B. C, and D, the ſaid power condition, 

F authority, &c. E, dies without iflue, A. by Inden- 
cure in preſence of four, revokes the firſt uſes, and 
timucs new. Reſolv That by the feoffment, the pow- _ 

FX er to revoke, as to limit new uſes, was extin&, and 

6 . by Wray Chief Juſtice, the future power may be re» 

a7; | leaſed as a condition' ſubſequent, though the-per- 

"8 formance or breach cannot be done withour an a& 

Fi _ precedent; bur as to this point, the Court did not 

EE give their reſolution; but the whole Court agreed , 

thar if the power had been preſent ( as *'tis uſual } 

this might be extin& to any one, who; hath a free- 
hold in yoſſeſſion, reverſion, or remainder. *T was 
moved. (if the future power could not- be releaſed) 
whether it might be defcared by the words of defea- 
ſance, beth being executory; and *twas ſaid, that in 

7 3 all Caſes, when any thing executory is:created by. a 

HH Deed, thar the ſame thing, by conſent. of all parties 

NY co the creation, by their Deed may be nullified, as 

3H © a warranty,recognizance,rents,charge,annuities,co- 

"me venant, &c. And of the ſame opinion was Wray ch. : 

Juſtice, and the whole Court; and judgment given 
according, Hoa | 


4 


| 


Chudleighs Caſe, or the Caſe of Perpetuities, 
fol. I' 20. : | ; | 


| g Richard Chudleigh was ſeifed in fee of the Mane | 
9 RF nor of D. and had iffue four ſons, A,B. C. D.. 
" Wite. "PP. and 26 April, the third and fourth of Philip and: 
x 4 Mary, 3nfeoffed E.F, &c. in fee, to the uſe of him-. 
(elf, and his heirs of the body of G. then wife of. 
H. and after to the uſe of the performance wo any ; 
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Lib. 1, _ Chadleighs Caſe. 9 
Will, for ten years immediarely-afrer- his death ', 
and after to the uſe of the feoffces, and their heirs, 
during the life of A. the eldeſt Son, . the remainder 
tro the uſe of the fuſt .iſsue-male of the; body of A. 
and the heirs of the bedy of rhe firſt iſsue male#and 
ſo to the ſecond iſsue male,the remainder to the-uſe 
of B. the ſecond Son, and the heirs of his body, . 
the remainder to C,&c, the remainder to.D, &c. the 
remainder £2 the right heirs of himſelf. Sir. Richard 
Chudlerigh died without iſsue of the body of G. 10 of 
the Queen, the feoffees (C. living) by Deed in- 
fcoffed A, in fee, without conlideration, he having 
notice of the firſt uſes. A, hath iſsve a. Son, na- 
med S. and after I. and after infeoffs Sir I, C. with 
warramy, S. died without iſsue, &c. I. enters, &c. 
agreed by all the Juſtices and Barons bur two, thar 
the feofftment made by the feoffees (which had an 
Eſtate for life) deveſts all rhe eſtates, and the fu-. 
rure contingent uſes alſoz and rhough A. had notice 


GD [7 0 EE A F 
; ag 7% . ER bp 3 Rt + "RF 
I TW 
fy IE , ; 


OY &Y 


"OS. 


. of the firſt uſe, *tis not material, becauſe the ancient. 


uſes were deveſted, and this new eſtate cannor be 
ſubje& ro the ancient uſes, which roſe our |of rhe 
ancienteſtare, agreed that 27 H. 8, doth nor extend 
ro deſtroy uſes, otherwiſe than by execution,- and 
transferring th: poſseſſion ro them, agreed by the 
moſt, rhat 27 H. $8. doth nor tranferr the poſseſſion 
ro any uſe, bur only to uſes i# efſe, which doth ap- 
pear by the ſtatute, for there ought to be a perſon 7x 
eſſe ſeiſed, and alfo a uſe zz eſſe, tor if there beonly a 
poſſibiliry of a uſe, there cannot be an cxecution of 
che poſseſſion tothe uſe ;-rhe ſtature ſayes, That the 
eſtate ſhall be out of the feoffees, and that the eſtate ſha 
be in ſuch perſon which bath the uſe. So that no eſtate 
of the feoffees ſhall be transferred in obeyance; and 
upon this *twas concluded, that contingent uſes, or 
n poſhbility, may be deſtroyed or diſcontinued, at 
OREN wa ore 
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Lib. r 
fore thar they come iz effezas they might at __ 
Law 3 ſothe remainders limited in uſe hereg ſha! 


: 


follow the rule-4nd reaſon of Eſtates executed-in . 


$..3 


poſſeſſion by the common Law; and if the eſtate for 
life Here had been derermined by death, before the 
birth of the Son, the remainder in furure ſhould 
be void, though the Son were born after, for a re- 


or £0 inſtaite, when ir ends, And *twas holden by all, 
that if the contingent uſe here had come iz efſ?, 
without alteration of the eſtate of the land, ir ſhould 
be executed by rhe ſtature of 27 H. 8. Allo it was 


holden by moſt, that 27 H: 8. againſt the expreſs 


Letter of ir, ſhall not be taken by equity, becauſe 
by preſervation of contingent uſes, miſchuefs intend- 
ed to be prevented, ſhall be preſerved, and grea- 
ter introduced, Pophan Chief Juſtice faid, rhart by 
27 H. 8, ſonc uſes ineſſe are executed preſently: 
uſes in futuro agreeable to Law, are executed if rhey 
come zz eſſe in duc time, bur uſes not agreeable ro 
Law are extirpated; for the'inrention of rhe ſtarute 


was, to reſtore rhe ancient common Law. Five other - 


points adjudged, beſides rhe principal matter, 
1. When tenant for life (the remainder being in rail 
to A.) infcoffs the reverſioner, *ris a forfeiture, for 
;r deveſts the efſtare in remainder 3 ſo if there be 
tenanr in tail, the remainder in tail, &c, and the. 
diverhity is, when the privity and cſtare is ſole and 
immediate, when nor, 2. 1f A, hath iſſue B.and C, 


Infants; and a leaſe is made tro A,for life,the remain- 


der toB. in tail, the remainder ro C. in tail. A. is 
diffeiſed, and releaſes to the diffeiſor with warranty, 


and dies,this deſcends upon B. within age. B. dies, 


the warranty deſcends upon C,within age, C. comes ' 
to full age, andrhree years afrer enrers, his entry is 


lawful, for he might enter in the life of his Ance- 


for, 
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' mainder ought to veſt during the particular eſtate, - 
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Lib... Anne 
ſtor, and if ke dorh nor enter, yet the warranty ſhall 


£ - 


PPE". 4 


nor bind him; otherwiſe iris, when he is pur ro aQti- 
| ON, and Caveat» that after his full age he dorh not 


ſuffer a deſcent before entry. 3. If a diffciſor, &c. 


who hath a defcaſible tidle in a Mannor, grant a vo; 


luntary cſtare by Copy (being forfeited, or eſchear- 
edto him) this grant ſhall nor bind him that hath 
right, after a recontinuance of the Mannor; bur ad- 
mirtances,which a difſeiſor, &c.makes to Copy-holds 
are good, for they are in a manner judicial adts, and 
ſhall bind the diffeiſce. 4. Thatan cſtate made roone 
and his heirs, during the life of B. is bur an eſtate 
for life, upon which a remainder may depend. 5.Thar 
an eſtate made tro A. and his heirs of the body of 
Zane $. is an eſtate tail, againſt the opinion of 4/- 
c8'10h, 20 H,5. 36, 


Anne Maiows Caſe, 35 Eliz, {0.146 


. PEcoftor and Feoffec upon condition, by Deed 
Joyn in a grant of a rent-charge toC, the conditi= 

ion is broken» the Feoffor re-enters, the grantee di- 
ferains, the Feoffor brings a Replevin, Reſolved;thar 
the tent remains; ro the, Objection, rhat *cis 'the 
grant of the Feoffec, and the confirmation only of 
the Feoffor, and a confirmation cannot make a con+ 
diricnal eſtate abſolute, nor alter the quality of it, 
except it inlarge it : As if a Feoffor confirm the eſtare 
of the Feoffee upon condirion, before the condi- 
tion broken, it:doth nor make ir abſolute. Anſwered 
and.agreed by the Court, thar theres a diverſity , 
When the eſtate of him, to whom-che'confirmation 18 
made,is upon an-cxpreſs condition; there the confir- 
mation doth nortoll the condition;but if fuch a Feof- 
fee infecff anocher withour condirion; there a confir- 
mation to the ſecond Feoffec'extin&s the condition. 
Kees 220 Feoffee 
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10: Chudlesghi Caſe. Lib. r; 


fore that they come iz efczas they might at common 
Law ; ſo the remainders limited in uſe herey ſhall _ 
follow the rule and reaſon of Eſtates executed-in | 
poſſeſſion by the common Law; and if the eſtate for +. 
life Nere had been derermined by death, before the 
birth of the Son, the remainder in furure ſhould 
be void, though the Son were born after, for a re- 
mainder ought to veſt during the particular eſtate, 
or £0 inſtante, when it ends, And *twas holden by all, 
that if the contingent uſe here had come iz eſſe, 
withour alteration of the eſtate of the land, it ſhould 
be executed by the ſtature of 27 H. 8. Allo it was 
WM holden by moſt, that 27 H. 8. againſt the expreſs 
= 3 Letter of ir, ſhall not be taken by equity, becauſe 
 : by preſervation of contingent uſes, miſchiefs intend- 
\\ ed to be prevented, ſhall be preſerved, and grea- 
y 2 rer introduced, Pophan Chief Juſtice ſaid, that by 
27 H. 8, ſome uſes incfſe are execured preſently: 
uſes :n futitro agreeable to Law, are executed if chey 
come zz eſſe in duc time, bur uſes not agreeable to 
Law are extirpared; for the'intention of rhe ſtarute 
7 2 was, to reſtore the ancient common Law. Five other 
E... i | points adjudged, beſides rhe principal matrer, 
j 1. When tenant for life (the remainder being in rail 
to A,) infcoffs the reverſtoner, *ris a forfeiture, for 
Ir deveſts the eſtate in remainder 3 ſo if there be 
tenant in tail, the remainder in tail, &c, and the. 
diverhity is, when the privity an eſtate is ſole and 
immediate, whennor, 2. If A, hath ifſue B.and C. 
Infants, and a leaſe is made tro A,for life,the remain-_ 
dertoB. in tail, the remainder to C, in tail. A, is 
diflceiſed, and releaſes to the difſeifor with warranty, 
and dies,this deſcends upon B. within age. B. dies, 
the warranty deſcends upon C,within age, C. comes 
to full age, and three years after enrers, his entry is | 
lawful, for he might enter in the life of his _—_ 
| Ir, 
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Lib.?. Anne Maiows Caſe, *21 
ſtor, and if he dorh nor enter, yer the warranty ſhall 
not bind him; otherwiſe ir is, when he is pur ro aQti- 
on, and Caveat» that after his full age he dorh not 
ſuffer a deſcent before entry. 3. 1f a difſciſor, &c. 
who hath a defcafable title in a Mannor, grant a vo; 
luntary cſtare by Copy (being forfeited, or eſchear- 
edto him) this grant ſhall not bind him that hath 
right, after a recontinuance of the Mannor; bur ad- 
mitrances,which a difſeiſor, &c.makes to Copy-holds 
are good, for they are in a manner judicial adts, and 
ſhall bind the difleiſce. 4. That an eſtate made roone 
and his heirs, during the life of B. is bur an eſtate 
for life, upon which a remainder may depend.5.Thar 
an eſtate made ro A. and his heirs of the body of 
Zane $. is an eſtate tail, againſt the opinion of 4f- 
c8'10h. 20 HySe 36s 


Anae Maiows Caſe, 35 Eli, f0.146. 


; PEcoftor and Feoffee upon condition, by Deed 
Joyn. in a grant of a rent-charge to C, rhe conditi= 
ion is brokeny the Feoffor re-enters, the grantee di- 
Nrains, the Feoffor brings a Replevin, Reſolved,thar 
the tent remains; to the, Objection, rhar *cis 'the 
grant of the Feoffee, and the confirmation only of 
che Feoffor, and a confirmation cannot make a con+ 
ditional eſtate abſolute, nor alter the quality of it, 
except it inlarge it : As if a Feoffor confirm the eftare < 
of the Feoffee upon condirion, before the condi- 
tion broken, ir:doth not make it abſolute. Anſwered 
and agreed by. the Ceurt, that there is adiverbity , 
when the eftare of him, tro whom the confirmation 18 
madezis upon an expreſs condition; there the confir- 
mation doth nor toll the condition;bur if ſuch a Feof- 
fee infeoff anocher withour condirion; there a confir- 
mation to the ſecond Feoffee'extinRs rhe condition. 
| Feoffee Vis} 
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12 Chedingtons Cafe. Lib.r* | 
feoffee upen condition grants a rent in fee; the feof 
for confirms it/to/him and'his heirs, and after enters 
for condition broken, yer the rent remains, and by 
Littleton every fee-fimple land may be charged one 
way or other, Co:currentibss his, ec. and the caſe 
1i: H,7 is all one with our caſe, andhere *tis the 
ſtronger, becauſe the grant and confirmation were 
: | by the ſame Deed, ſo that the rent was never ſubje& 
| tO any condition. 


The Reftor of Cheding'ons Caſe, 40 Elix {0 153. 


Yi 2 [7. 6. the ReQor of Ched, demiſed the ReQo'y to 
= / El. Elderher for 80 years, if ſhe ſhould live ſo , | 


= long , aud ifſhe dyed within the ſaid rerm, or ali- 
S ened, that then her eſtate ſhould ceaſe, and then by 
$ the ſame Indenture demiſes the premiſes ro R,F,for 
on - {o many years as ſhall remain unexpired after the 
= death or alienation of 1. for the reſidue of the term 
g * of fourſcore years, if he ſhall live ſo long, without 
=S.. alienation, &c. And if he dye,or alien within the ſaid 
39. rerm, then his eſtate ſhall ceaſe; and then by che 
I ſame Indenture he grants the premiſes to , for ſo 
T8 4 many years of the {aid term of fourſcore years, as 
II remain, if he lives without alienarion,and if . dies 
-- tt or aliens within the ſaid rerm, that his eſtate hall 
WR | 1 ceaſe, and then he grants, 8c. during ſo many of the 
RN | i} fourſcore years, which ſhall be unexpired to T. his | 
yi exccutors and aſſigns, which Indenture and eſtate 
L-4 j was confirmed by the Patron and Ordinary; che Re 
8." Qor ates, T. dies, W. dies, 'and 17 Eliz. Elerber 
Wi dies, after R. enters, and dies, 1$ E/:z. the execuror 
2 of T, enters, and aſſigns to ]. S. the ſucceſsor of the 
x | ReQor enters, and leaſes ro B. who upon ouſter , 
Wil brought an Zj. firme. Reſolved for the Plaintiff, and 
Wi rhat the leaſe to T, is yoid, Argued for T, rhat his 
my demiſe 
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Lib. 71. Chadingtons Caſe. 


demiſe was good, and a difference taken berwixe ter - 
minum aunorumand tempus anuorum, as in this caſe of 
the demiſe'to T. during ſo many years.of the -four-: 
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ſcore years, &c. not of the term of ,fourſcore years; 


if a leaſe be made for 21 years, and after another 
leaſe, tro commence from the end and expiration of 
rhe ſaid term of year, and after the fiſt leaſe is 
ſurrendred, the ſecond term ſhall commence pre- 
ſcntly, not ſo, if it were from the end of the ſaid 31 
years. Reſolved, that the demiſes ro R, and W, are 
void, becauſe the term that Z!, had, was ſabmodo, 
if ſhe ſhould ſo long live, which is determined by 
her dearh,ergo,no reſidue can remain to R and 7. and 
ſo *rwas adjudged between Greea and Edwards, and 
rhe Court agreed the diverſity betwixt the demiſes 
ro R and W. and the demiſe to T, *©was argued thar 
the demiſe to T.was void. 1.Becauſe that the Leſsor 
had nor power to contra@t for the land during the 


- fourſcore years, for he had bur a poſſibility to have 


the land again during. the fourſcore.years, viz. if 
El. dyed, which poſſibility cannot be demiſed, bur 
the Court delivered no opinion to this point, ,Thar 
the leaſe to T, was void, for the uncertainty how 
many. years ſhould be behind, ar the death of El. 
a t2rmor grants to B. ſo many years as ſhall be 
behind !cmpore mortss / ue, *tis void, Locrofts caſe ad- 
Judged, a man poſseſsed of a term of go years,upon 
marriage of his Son, demiſed the land to his Son 
for 70 ycars to commence after his death, the Leſ- 
ſor dies, the leaſe was adjudged good, becauſc here 
he demiſed the land for 70 years, which is certain, 
in which this differs from 7 E 6. which diverſity was 
agreed by the whole Court. 2- Thar *rwas void, be- 
cauſe he died in the life of Z!, ſo that the incertainty 
cannot be reduced to a certainty in his life time,and 
ſo cannot reſt in rhe executors, a leaſe to one for ſo 
| | many 
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14. Digger Caſe? . Lib.r, 
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taany years, as his Executors ſhall name, is void. 
Nete,a diverſity betwixt a covenant and agreement 
which is perfe& and certain, though ir takes effe& 


in poſſeflion, upon a future matter precedent; and a 


covenant and agreement incertain, which is to be re- 
duced ro a certainty by matter ex foft f.ctte,for in the 
ficſt caſe, the eſtate is bound preſently, in the other 
nat, which was agreed by the Court, 4. It was mo- 
ved, if T, had been in life, the demiſe could nor reſt 
in him; T.dyed before R. or W. and R, ſurvived E/, 
and by the expreſs condition precedent, R. could 
nor take, except El. dyed within the term, and W. 
could not take, except R. dyed within the rerm, 
and this is as much as to ſay,rhar if R.dies before El. 
and T.cannot take,except W.dic in the life of E/,and 
R. ſurvived El. So that both precedent contingencies 


fail,viz rhe death of R.and W in rhe life of El, and 


though the demiſero R, and W. are void, yer the 


limitation precedent (viz, the death of R. and W, : 


in the life of £1.) to the demiſe to T.is not void, for 


his intereſt may depend. upon both the contingen- 


cies, for ſo was the intention of the parties, and this 
was affirmed by the whole Court, by Pepham Chief 
Juſtice, The leaſe to T, was void for another cauſe 
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for it cannot commence upon a contingent,which de- 


pends upon another contingent, as here the demife 
ro T. depends upon the contingent annexed to the 
demiſe made-to W. and the demiſe ro W. depends 
upon a contingency annexed to the demiſe ro R. 


- Dieges Caſe, 42 Elil fol 173, 


5 Digges was ſeiſed of the land in queſtion, and 
Mg, wes in fee, and by Indenrare 6. Mazzs 
Io. of the Queen coyenanted (in confideration of 


marriage betwixt him and his wife, and for /the ad- 
Vancemenr 


Lib, r. Digges Caſe... 
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vanceiment of T\, their Son, and for two hundred 


| porn paid to him before marriage)rhat he and his 
c 


irs would ſtand ſciſed to the uſe of himſelf for 
life, and after to T. in tail; and after ro the uſe of 
himſelf in tail $5 with a P7oviſo (forthe confiderarti- 
ons aforeſaid,. &c.) that it ſhould be lawful for him 
ar any time during his life, with conſent of certain 
perſons, by Indenrure to be inrolled. in any of the 
Kings Courts, to revoke any of the nſes,or eſtates, 
and for to limit new uſes, 6 Maiz 12 of the Queen, 
C by conſent, &c, by Indenture inrolled in the 
Chancery, revoked the uſes and eſtates aforeſaie, in 
part of rhe land, and limited the uſe of it to him and 
his heirs, after 2o Sept. 13 of the Queen, by Inden< 
cure with conſenr,&c, inrolled in Banck; M, 13 and 
14 of the Queen, declared, that for the payment of » 
his debts, that from the time of the inrol[menr of 
this Decd inChancery. all the uſes in the firſt Inden» 


- rure ſhould be void, and that the land ſhould be ro 


the uſe of himſelf in fee ; after C. 26 @fob. 14 of 
the Queen by Indenture covenanted for to levie a 
Gne of all his land,part of which ſhould be to the uſe 
of himſelf and his wife, and his heirs, which fine 
was levied the ſame term, after the Indenture dared 
20 Sept. was inrolled in Chancery, after C, enters, 


- and makes his claim; and wherher C. idyed ſeiſed in 


fee of rhe land mentioned in the Deed of Reyocari 

of 20 Sept. was the Queſtion. Adjudged, 1, Thar &: | 
D mighc reyoke part at one time, part at another, 
rill hehad revoked all; bur he can revoke the ſame 
part but once,except that he have a new power, &c. 
ro uſes newly limited, for theſe words (at any time) 
amount to (from time to time, &c.) 2. That where 
the revocation is to be by Deed indented to be in- 
relled, this is as much as to ſay, as by Deed indenced 
and inrolled, and till inrolment no revocation ſhalt 
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16. Milamayes Caſe. © Tib.t. 
be, for” otherwiſe perchance none ſhall be inrolled: ' 
3. That was no perfe@ revocation. by the Indeniture- 
of 20 Sept. till the Deed were inrolled in the Chan- 
cery,for though that theProviſo of revocation in the 
fi: ſt [ndenture ſhall be ſarished with an inrollment 
in any of the Kings Courts, yer for thar the Inden- 
rute of revocation it ſelf, limits the revocation to 
take effe® afcer rhe inrollment in Chanceryyit ought 
rt? be ſo. 4. Thar the fine levied before the inroll- 
ment inChancery (which was before the revocation) ' 
hath extin& the power; ſee 4lbanies Caſe before ad- 
judged, and Pophan Chick Juſtice ſaid, that withour 
queſtion ſuch a pawer might be releaſed ; for *cis nor 
meerly collareraſ,bur ſavours and taſtes of the eſtate 
_ of the land, which all the Court apreed. 5. If the 
fine had not been, rhe ancient uſes were determined, 
withour entry or claim, becauſe he himſelf was re- 
nant for life of the land, and the a& of revocation 1s 
as ſtrong as claim; and this point was agreed in the 
Earl of Salops Caſe. 6. By the ſame conveyance 
that the ancient uſes are revoked, orhers may be 
raiſed, withour claim, or other a&;, and the Law ad- 
jadges a priority of operation. 7hites Caſe adjudged 
. according, SE | Eel, | 


Mildmays Caſe, 24 Elix, fol. 175. 


Uſe cannor be raiſed by any Covenant, Proviſo; 

.or bargainz&c. upon a general conlideration, and 
therefore if a man by Deed indented & inrolled,&c, 
for divers good cauſes and confiderations, bargain & 
{cell his land ro another, and his heirs, bil operatur 
znde,for no uſe ſhall be raiſed upon ſuch gentral con - 
fiderations; for it derh nor appear to the Courr,that 
the Bargainor had quid pro quo. Butthe Bargainee 

may averr,that mony,or other valuable conſideration 

| | was 


* 


Lib. 1; Mildmayes Caſe. | 17 


was paid or gi ven, if in crath ir was ſo, and the bar - 


gain and ſale is good. 


It was reſolved, that when uſes are raiſed by coye- | 


nant in the conſideration of adyancement of any of his | 
blood,and after in the ſame Indencure a Provifo thar 1 
the covenantor may make leaſes for years, 8c.thar the | 


Covenantor 3n this caſe may not make leaſes for years 
to his ſon,daughter,or any of his blood, much leſs to 
any 0:her perſon,becauſe that the power to make lea- ; 
ſes for years was void, when the Indenture, was ſealed | 
& delivered. For the Covenantupen: this general | 
confideratien will not raiſe any uſe,and no particular | 
averment inthis cafe may be taken ; bur if the uſes | 
be limited upon a recovery, fine, or feoffment, there 


needeth nor any conſideration to raiſe any of the uſes, 
Reſolved, that the words (other conſtderation) cannor 
compriſe anyconfiderartion) expreſſed in the Indenture | 
before the Proviſo, for (o:hcr) ought to be in quali- ; 
ty, nature, and perſon, different ;. and advance- | 
ment -of his daughter, is 0 -conſfideration-mentio- i 
ned before. - 


= . Anthony Mildmay breught an ation of the Caſc 2- dro 
W itainft Roger Standifh,for ſaying that lands were law- Pf 

" WW fully affured ro Fo. Talbot for 1600 years, and that he( Bye 
was lawfully poſſeſſed of the ſaid rerm ; whereas inAful imac 
truth the ſaid lands were not lawfully afſured for the S%gfh 
ſaid term, nor the ſaid Fo, Talbot was lawfully poſſes- of | 
ſed of the intereſt rhereof. And ſo for flandering of the fo: (09 "F7 
title by ſpeaking of the words , Mildmay brought an k 
aftion; Standiſh juſtified the words,& ſhewed the ricle 
of Talbot , and it was adjudged that the ation was 
mainrainable 8 good, alchough that Talbot had a li-' | 
mitarien of the land by will,which was the reaſon chat 

C Stand;/h 


wen 


_ 


9 " Mildmayes C-/ſe. Lib.1. 


Standiſh (being a man nor learned in the laws) afhr- 

med the words; yet becauſe he took upon him the no- 
tice of the Law , and medled in a matter thar did nor 

concern him, Judgment wasg iven for Mi/dmay,Fr ig- 
norantia Juris non excuſar. | 


\ 


T he End of the Firſt Book. 
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THE SECOND BOOK. 
Of Sir Edward Coke, Lord, &c. 


_ Manſets Caſe, 26 Elix, fo. 3. 


of ſcaling aſſurances, writings, 

&c. he is nor bound to feal and 

deliver any ſuch writing , if 

there be: not ſome ready which 

may read the Deed if the party 

ſo require it ; ahd in theſame 

language and tongue that he underſtanderh 5 '1g30- 

rantia duplex eft, Bati > juris , and ignorance. in 

reading, or of the language,que ſunt iguorantia fatti, 

may excuſe ; bur, ignorantia juris non excuſat, and 'if 

it be read unto him , he may not have a reaſonable 

time to ſhew it ro his Councel learned,to {ee whether 

it agree with hjs Bond or Covenant, for he muſt ſeal 

it at his peril , or if the ſame be truly expounded ro 

him, it is good enough. Bur if it be read amiſs,or de- 

clared contrary to 5 It is, and thereby the illitera- 

ted man is deceived,he may very well plead 204 eſt fa 

(um; For the Law ſaith, it is not his Deed;& ſoir was 

adjudged in Thoroughgoods Caſe,being rhe third Caſe | 

in this ſecond Book, Reſolved, thar if a man be bound 

chat.a Stranger ſhall do an a; in ſuch caſe he takes 

upon himzthat he ſhall do it arhis peril: for he which 

is bound cakes more upon him for a ſtranger; than for 

himſelf in many Caſes, If a man plead thar: he hath 
fC2_ kepe 


ou He 
\ 


20 Geddards Caſe. Lib.2. 
kept a'man indemnified, &c. he ought ro ſhew how ; 
otherwiſe, where he pleads in the Negative, Noz ſur 
dammbficatus, 


. Goddaids Caſ 2,26 El:3.[0. 4. 


AN Obligation, dared the fourth of April, An. 24 
E!. anddclivered as the Deed of the party, 30 
Tuly 4. 23 El. adjudged the deed of the party ; 
for though the Plaintiff in pleading cannor alledge 
the delivery befare the date, becauſe he is eſtopped, 
yet a Jury which are {worn to ſpeak the truth , ſhall 
not be eſtopped.. The date of a Deed is nor the ſub- 
ſtance of the Deed, For if it want date, or have an 
impoſſible date, as the 3o February, the deed is good, 
For there: rc three things of the effence or ſubſtance 
.of a Deed ( /i74 ) writing in paper ot parchment, | 
;Fealing, and delivery, And if it have theſe three, al-- 
pes it want, 12 c#ujus eb teſt:monium Sigillum ſu- 
Km appoſit, &-c, yer the Deed is good; and when a 
Deed is delivered, it takes effte@ by the delivery, not 
by. the date. 


Thorcwzbeoods Caſe, 26 Elig, fo.g.. 


Eſfolved, Thar *risnor marerial,wherher the par- 

ty te whom rhe-deed-is made, or another by his 
procurement, or a Stranger of his own head , reads 
the writing uw orher words than the writing is, ſo that 
he that ſeals ic be a lay man, and (without covin in 
him) deceived ; and the pleading of it is always ge» 
neral, withour-ſhewing by whom *twas read ; and A, 
ſhall avoid an obligation ro B.,, by pleading, that he 
did it by menace of C. Reſotved;thar ſuch a lay-man 
1s not bound to del; ver a Deed, if no body be preſent 
that Con-read it in ſuch Ianguage as he can —_— 
WS nF---. _ - Rana, 


Lib.2, Wiſemans Caſe. 21: 
ſtand, and if it be read in other words, icſhall nor 
bind him, and ?*tis at the peril of him to whom tis. 
made, thar the very effe& and purport of it bedecla- 
red if it be required, bur if he do not requeſt ir, he 
(hall be bound by it, though it be made contrary.co 
his meaning. Reſolved, thar ir ſhall nor bind if the 
effe& be declared in other words'then it is, as if the 
Deed had been read in other words, ' Two Juſtices, 
a feoffinient of two Acres, is read as of one, ir ſhall 
not bind : ſee Manſers Cale before, _ 


: wWiſemans Caſe, 27 Eliz, fo, 15, 


Enant in tail of certain lands, the remainder to 
another in fee, he in remainder by Deed in- 
dented and inrolled in conſideration of blood, &c. 
as for other good conhderations, doth Covenant to 
ſtand ſeized of the ſaid lands to the uſe of himſelf, 
and of the heirs males of his body. And for defaulr 
thereof to the uſe of the Queen, her heirs and ſuc- 
ceflors, After the Tenant. in tail in poſſeſſion ſuf- 
fereth a common recovery with voucher. And whe- 
ther it was a-bar to the iſsue in rail was the que- 
ſtion 3 -And it was adjudged rhar rhe iſsue in tail was 
barred, for goed conſiderations are too general to 
raiſe any uſe withour ſpecial ayermenr,thar valuable 
; Or other go2d conſideration was given.Reſolved, that 
] the land ſhould continue in his name and blond . is 
r not a conſideration to. raiſe a uſe to rhe Queen, 
t though the limitation to her were for the preſervarti- 
; on of the Tail, againſt diſcontinuances and bars, for 
there wants quad pro quo. Reſolved, if he had laid 
in conſideration, that the Queen is the head of the 
weal-publique, and hath the care and charge, as well 
to preſerve peace, as to repel hoſtility, yer *ris no 


good conſideration 3 for Kings ex officio, ought ro go- 
MILES C3 vern 


— 


22 Lanes Caſe. Lib.'2- 


vern their Subzeas1n tranquillity, which is implyed 

n the word ( Kzne. ): And, admit the conſideration 

had been ſufficient to raiſe a uſerto the Queen , yet 

thar would nor preſerve the eſtate rail by force of the 

A&34 H. 8. For no eſtate tail is preferved by the 

ſaid AQ, except the ſame eſtate tail be of the crea-. 
tion or proviſion of the King , and not where the e - 

ſtate tail is given or created of a common perſon 

withour proviſion of the King, as may.appear by rhe- 
preamble of the A&R, Reſolved, that before the ta- 

rute of 34 H. 8. a common recovery barred a Tail 

created by the King. | 


Lanes Caſe, 19 Eliv, fo. 16, | 
He Queen ſeiſed of a Mannor in right of her 
Crown,by her Steward granted Copy-hold lands; 

parcel thereof to one by Copy ,, according ro the 

cuſtom in fee. And after the Queen under the Ex- 

chequer Seal, made a leaſe of the ſame' lands to a- 

nother for 21 years, who granted the ſame Termito 

the Copy-holder ; and after the Queen reciting te 
leaſe for years , granted the reverfion thereof in 
fee : the term of 21 yeares expired, che Parentee 
of the reverſion entreth upon the Copy-holder,, 
and the entry was adjudged good, Reſolved , that 
the leaſe under the Exchequer Seal was good by the- 

ulage there ; for the courſe of every Court is as a 

Law, of which the Common+law rakes notice, with- 

out alledging of it inpleading ; and every Court at 

Weſtminſter is bound to take notice of the Cuſtgmes 

of other Courrs,orherwiſe of Courts in the Country: 

and the order of Exchequer is to make leaſcs by 

(committimus ſuch land, ) Keſolved, thar the eſtate 

of the Copy-holder was determined by the acceps 

tance of the leaſe for years; and ſo it was adjudged a- 


gainſt 


Wu 
7 


Lib.2, Balawyns ( afe. 23 
gainſt the Copy-holder , notwithſtanding that the 
Copy-holders eſtate is taken to, be but an eſtate at 
will, yet the cuſtom hath ſo eſtabliſhed the eſtate 
of the Copy holder, thar he is nor removeable at the 
will of the Lord, ſo long as he performs his c:iſtoms 
and ſervices ; and by the ſame reaſon the Lord can- 
nor determine his intereſt by any a& thar he can do, 
And ſo it hath been adjudged many times. And the 
acceprance of this leaſe was the proper a@ of the 
Copy-holder, Reſolved, that by the ſeverance of the 
Free hold from the Mannor, the Copy-hold eſtace is 
not extinguiſhed. 


Baldwyns Caſe, 31 Eliz fo. 23+ 


Hings which lic in grant, and take the cflence and 
cfe& by delivery of a Decd, without other Ce- 
remoAy, as rent or common our of lands, &c. by the 
premiſes of the,deed to one and his heirs , haveadum 
tothe Grantee for years or life 3 this habendum is re- 
pugnant tothe premiſes , for the fee paſſerh by the 
premiſes by rhe delivery of the decd , and therefore 
the habendum is void. And when a man giveth londs 
by deed in Fee by the premiſes, habend!# to the leſ- 
ſce for life, there the habendum is void ; and when 
livery is made, the effe& of the deed ſhall be raken 
the more ſtrongly againſt rhe feeffor, and rhe beſt-for 
the feoffee. | 

\\ hen a Ceremony is requiſite to the perfeQion of 
an eſtate in the premiſes limited , and xo the eſtate 
limited in the habendum , no Ceremony is requiſite 
but only the delivery of the Deed, although rhe ba- 
beadum be of meaner eſtate than rhe premiſes, rhe 
»1bendum ſhall ſtand good and qualifie the generality 
vf the premiſes , as afee granted in the premiſes, 
babendum for years 3 .it is for years, and no inhe- 
4 YIiFance, 


24 Caſes of Bankrnpts. Lib. 2. 
ritance. - Note, There is a diverſity betwixt the eſtate - 
3mplicd in the premiſes, and expreſsed ; as if A. 
gtant a rent to B, this is an eſtate for life, bur if the 
Habendium be for years, this is good, and qualifies the 
implication of the premiſses. * 4, 


Caſe of Bankrupts, 31 Elix, fo, 23. 

RE ſolved, Thar a grant or aſſignment of goods by 

La Bankrupt after the Commiſſion awarded,which 
3s matter of Record); of which every one ought co rake 
notice, and though to a Cteditor, in ſatisfaftion of 
debr, is void, and that a ſale of ſuch goods by the 
Commiſſioners, is good, Which ſale by the ſtatute of 
3.3 of the Queen, ought to be equal, to every one 
#ate and rate like , according to the quantity, &c, And 
the Court reſolved that the Proviſo in the ſaid ſta- 
Lute, concerning gifts boa fides doth not make any 
gifr good, but excludes them our of the penalty , &c. 
Commiſſioners may ſell by deed, withour inrotment, 
and though they have nor feen the goods,agreed,rhat 
the diſtribution ought ro be ſeveral;nar jo.nr, for the 
one debt may be greater than the other, and in this 
caſe the Jury found, that the Commifſgoners ſold the 
goods to three Creditors jointly, but further;that the 
Eankrvpr was indebted tothem in 273 pounds, which 
ſhall be intended a joinr-debr,and ſo good : reſolycd, 
that the a& giverh benefic to ſuch as will come, 'and 
nor to them rhat refuſe, & vieilantibus, &+ non dormi- 
entibus, jira ſubventunt; and eyery Creditor may take 
notice of the Commiſſion, being matter of Record. 


Bettiſworths Caſe,3.3 Eliz, in Commitni banco, fo.z1. 


Leaſe for years was made of one Meſfſuage , otic 
4 Cloſe called Kaynolds, and of divers other lands 


Lib.2. Doddingtons Caſe. 25 
in Dale, and afterwards. ( the Leſsee being in the 
houſe ) the Leſsor entred into the ſame Cloſe, and 
maketh 'a feoffment of the Meſsuage,. and of the 
lands therewith demiſed, and maketh livery jn the 
ſame Cloſe, and afterwards the leſsee re-entreth in- 
ro the ſaid Clole. And if this was a good feoffinent 
and livery of ſeifin of the ſaid Cloſe , ( the leſsee 
nor any for him being, in the ſaid Cloſe)was the que - 
tion, And ir was adjudged, thar the livery and ſcifin 
was yoid, as well for the Cloſe as for the Meſsuage, 
and the other land therewith demiſed ; For the poſ- 
ſc{fion of the Mefluage which is his Caſtle, is a good 
poſſeſſion of the lands therewith demiſed ; and ir 
marrers not , wherher livery be made-on the land 
within view of the houſe, or not, When a man 
maketh a feoffment of a Mefſuage cum pertinentizs, he 
departeth with nothing thereby , bur that which is 
page of the houſe,as Buildings, Curtelage,and Gar - 
ei. 

If a Leſsee for years makes a - Leaſe for a certain 
Term of any parcel , and fo divides the Poſſeſſion 
thereof from the refidue ( if of this parcel ſo ſever 
ed) livery be made , the poſſeſſion in the reſidue 
by the firſt Leſsee, is not any impediment to the 
livery of this parcel; otherwiſe if a Lessee make a 
leaſe at will of any parcel , there his poſſeſſion of 
the reſidue ſhall hinder the livery wade in this par- 
cel; and with this judgement agreed all the other 
rg and Serjeants of Serjcants-Inne in Fleet- 

reet, 


Doddingtons Caſe, 27 Elig, fo, 32+ 


Ing H.8. Zx certa ſcientia, &-c. granted to A, for ' 

zool.Omma illa Mefſuagia in tenura Johannu Brown 

vicuare in PYells , auper Prioratins de W, ſpettant. 
= F. - "ad 
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26 _ Sir RoWland Heywards Caſe, Lib.2, 


And in truth the lands lie in D. in this Caſe *rwas 
reſolved that the Grant was vo.d by the Common - 
law,as well in caſe of a common Perſon as the King, 
becauſe the Grant is genera) and is reſtrained to one 
certain Village, and the Grantee ſhall nor have any 
lands our of that Village, ro which che general:ty 


. of the Grant js referred ; for this. Pronoun Ila, hath 


his neceſſary reference as well to the Town, as 
ro rhe tenureof I, B. for if: either the one or the 

o:herfail, the Grant is void. | And fo it was adjudg- 

cd , per tot. cur. de Banco Righ, Reſolved alſo, thar' 
this Grant was not holpen by the ſtatute of 34 H. 8. 

For no Grants /are holpen by. ths ſtature , nor by 

any Act of Confirmation, bur ſuch as comprehend 
convenient certainty, 1, Yutageaerale mhbil certum 

unplicat, And here no Tenements are ment:oned 

to be grantcd, becaule the general Grant being in- 

rice, was referred to a fallity, and therefore it cannor 

be ſaid thar the Town was miſ-named ; and great in» 
convenience would'follow, if, &c, for the King . 
thould be dece;ved, bur the Ratute helps when there 
15S convenient certaimty : as a Mannvr, Farm, Land, 
known by a certa;nname , or containing ſo many 
Acres, &c. So that ix way appear what things the 
King intended to paſs. Note, * Tis the molt !ure way 
for the Parenree to expreſs 25 much as he can in ccr- 
rainty, before che g:ncral words, Ds 


Sir Rowland Hezwa ds (aſe, Ie cur, Wardor, 37 
Eliz. fo. 3x5. | 


Ir Rowland Heyward leaſed of a Mannor in de- 
means and rents, in conſideration of moncy,doth 
demiſe, grant, bargain , and fell 'to A. rhe ſaid 
Mannors, Lands, Tenements z and the reyerhgne 
td all 


Lib.2, Sir Rewland Peywaras Caſe, 27 


and remainders, with all rents reſerved ujon any de- 
miſe, to have and to hold to A, and his Aſſigns afcer 
the death of the leſsor for ſeventeen years rendring 
aRoſe; the Indenture was inrolled, and after the 
leſsor by Indenture dorh Covenant with B, to ſtand 
ſeized of the premiſes, to the uſe of himſelf and the 
heirs of hisbody, and no Atrornement was made 
to A, The Queſtion was, Whar paſsed to A? and 
it was reſolyed by Popham and Aaderſoz Chicf Ju- 
tices /and the Court , that A, may have his cle&i- 
on, Cither to rake the ſame by demiſe at the Com- 
mon-Jlaw, or by bargain and ſale , Per Statutum 27 
H. 8. without attornement, for it was one intire 
demiſe , and baigain of one Mannor without any 
fration or divifion thereof , and this eleQion re- 
maineth ro A, and his Executors and Afhgns : for 
here is not ele&iongro claim one of two ſeveral thin 
by one Tirle , but roclaim one thing by one of the 
rwo ſevefal Titles, for where the things are ſeveral, 
nothing paſleth before Ele&ion,and the Eleftion muſt 
precede; bur when one thing paſseth , the eleion 
of the Tirle may be ſubſequent.' For if 1 have three 
Horſes, and dogive to you one of them, rhe propert 
commencerh by Ele&ion,and muſt be made in rhe life 
of the Parties, | 


The Biſhop of Sarum had a great Wood of 10869 
Acres, called Berewood,: and infeoffed another of one 
Houſe, and ſeventeen Acres, parcel of the Wood, and 
made livery in the Wood-houſe ; nothing 'paſcerh of 
the Wood before Ele&ion, and the heirot the feofftee 
may” normake Ele&ion. | Bullochs Caſe 10 Eli, 
Dyer. F 21:10 
In caſe where ele&ion is given of two leveral things, 
he which is the primer Agent, and thar. ought to do 
the firſt a, ſhall have alwayes the Ele&ion, As if 

A 
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28 Sir Rowland Heywards (aſe. Lib. 2. 


a man grant a rent of twenty ſhillings, or a Robezthe 
Grantor ſhall have the Ele&ion, for he is the primer - 
Agent, either by paying the one, or delivering the 
orher, If a man make a leaſe rendring rwenty thil. 
lings or a Robe, the leſsee ſhall have the Ele&ion, 
Cauſa qua ſupra. But if [ give unto you one of my . 
Horfes m my Stable, there you ſhall have the Ele- 

&ion, for you are the primer Agent , by taking or 
ſeiling one of them, and ſo of twenty Trees in my 
Wood. Note for eleQions theſe diverfities, 1. When 
nothing paſſes to the Granteez&c. before the Ele&i> - 
on,there ir ought to be made in the life of the patties; 
bur when the eſtate paſses preſently, &c. the Gran- 
tee, &c. his Heir or Executor may ele&t. 2, When 
the ſame thing paſses and the Donee,&c. hath eleRi- 
on, in what manner, &c. he will take it, the Donce, 
Heir, or Executor may ele& 3, When EleQion is gi- 
ven to ſeveral perſons, the firſt ſhall ſtand. 4, When 
Election 4s given of two ſeveral things , he which 
ought to do the firſt AR; ſhall have ele&ion. 5, When 
the thing granted is annual,and to have continuance, 
there the eleQion remains to the Grantor ( incaſe, 
where the law gives him ele&ion ) as well after che 
day as before, otherwiſe *cis, when the thing is to be 
performed Vnica vice. 6. The Feoffee, &c, by his a& 
may forfeir his Ele&ion ; asif A. infeoff B of two 
Acres, Habeadum,the one for Life, the other in Tail, 
and he before ele&ion makes a feoffment of borh,here 
he Feoffor ſhall enter in which he pleaſes, for the 
wrong of the Feoffec.7, Though the leſsees here enter 
generally, yet they may-ele& after : ſo, if one be 
Exccutor and deviſce of a Term, and enters general - 
ly,8c. and after the leſsees in the principal Caſe , 
made ElcQien, for to take-by bargain and: ſale , and 
had the rents, | - hiflur 50 


3 


The 


Lib:2. The Biſh. of Wincheſters Caſe. 29 


The Biſhop of Winch ſters Caſe, 38 El, fo. 43. 
It a Prohibition, 


Eſolved, Thar at Common-law, none had capa- 
city to take Tirhes bur ſpiritual perſons, or Per= 
ſona mix1a, as the King, and regularly no meer Lay- 
man vas capable of them ( except in ſpecial Caſes ) 
for he could nor ſue for them in Court Chriſtian; 
and regular]y a lay-man had no remedy for them cill 
32 H. 8, A lay-man may be diſcharged of Tithes 
at the Commoen-law by Grant, or by Compofition, 
but not by Preſcription 3 for ir is commonly ſaid in 
our Law-books that a.lay»man may preſcribe, In mo- 
do decimandiyvurt not In non decimando : And the rea- 
ſon is, becauſe he is nor (except in ſpecial Caſes) ca» 
pable of -Tithes at rhe Common. law, before the ſta= 
rute of 32 H 8, cap. 9, And therefore without ſpe- 
cial mattcr ſhewed, it ſhall nor be intended thar he 
hath any lawful diſcharge, and in favour of the Holy 
Church ( although ir may have a lawful commences 
ment ) the Law will nor ſuffer this Preſcription, In 
70n decimandoro pur it to the tryal of lay men,which 
ſooner vill ſtrain their conſcience for their private 
benefit, than render to the Church the duty which 
belongeth: to'it, 

A ſpiritual perſon that was capable of Tithes at the 
Common-law in Pernancy may preſcribe to be diſ- 
charged of Tithes generally, or co have a portion of 
Tithes in the land of another, 

Before the Council of Lateran, every man might 
give his Tirhes to any ſpiritual perſon that he would; 


and if the Jands of the Biſhop were diſcharged in his 
hands abſolutely by preſcription, the demiling it to 
a lay-man cannot make it chargeable , and the Bi- 
ſhop might reſerve rhe greater Ren. 


And * 
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30 Te Biſhop of Wincheſters Caſe. Lib 2, 
And in diſcharge of Tithes , the Judges of our 
Law do know, that the Ecclefiaſtical Judges will nor 
allow any ſuch allegation, and therefore a Traverſe, 
Abſq, boc quo1 Jidices rlacitum &e. recuſarunty is in- 
ſufficient, for the refuſal'is not material, for the par- . 
ty might have a Prohibition before any Plea pleaded 
by him, but in ſome caſe the refuſal is traverſable, 
as *rwas adjudged in Morris and Ea'ons Caſe, where 
*was pleaded thar the Plaintiff did not read the Ar- 
ticles, &c, and that the Eccleliaſtical Judgerefuſed 
this Plea; But the truth is, a man may preſcribe 
that he an4 all others whoſe eſtate he hath in'the 
Mannor of -D. time our of remembrince, have paid 
ro the Parſon of C. for the time being , one certain 
penſion yearly for the mainrenance of divine-Seryice 
there, in contentation of all Tithes, renewing 'or 
happening within the ſaid Mannor , and preſcribe 
in reſpe& of che penſion paid ,.&c. ro have all the 
Tithes within, &c, and this was adjudged good in 
Banco Row, Mich. 39 * 40 El. Rotul 199. And 
thar a lay-perſon may ſue tor rhe Tiches, &c For ar * 
the beginning it ſhall be intended , that the Lord 
was ſeized of the whole Mannor before any Tenancy 
was derived out of the ſame + and then by compoſi- 
rion or other lawful means, the Lord had all the 
Tirhes within the Mannor, for the ſaid Penſion pay- 
ing to the Parſon, and the Law-inrends it was for di- 
yine-Service, Et p70 boao Etcleſte,the reaſon of which 
intendaent is the canrinual uſage , rime our: of re- 
meinbrance, And upon ſuch ſpecial matier, a-man 
might haye Tithes as appurtenant ro a Mannor;for he 
preſcribes ro 2 Xue eſtate inthe Mannor, and there= 
fore cannot have them in groſs ; bur rwas adjudged 
mn nſcombs Caſe in a Prohibirion,thart a mamcannor 
preſcribe generally in him and all thoſe,&c;” to have 
Tithes appurtenant co a Mannor , without ſpecial 
mat- 


4 


_- 


Lib.2. The' Archb.of Canterburies Caſe. 31 


matter ſhewn, becauſe Tithes are due 7#ie D;vins. 


The Archbiſhep :f Canterburies Caſe, 38 of the 
LDucen, fo. 46, 


A Rel'gious Houſe in M, was given to E, 6, by 
the ſtarute of. 3 F. 6. a Reftory which was im- 
propriated to it, was granced to the Arch-biſhop of 
Canterbury, who leaſed to the Deferdant; and land 
within M. parccl of the ſaid Colledge came ro the 
Lord Cobham , and from him to the Plaintiff ,, who 
ſhewes, that the Maſter of the Colledge vas ſeized 
of the ſaid Land andReQory, Simul &> ſeme!, as well 
at the making of 21 H'8. as of 1 E,6, Reſolved, 
rhar this Colledge came to the Kirg by 1 E 6, only; 
for when 31 H. 8, ſpeaks of diffolution, renouncing, 
relinquiſhing, forfeiture, giving up ( which arc in- 
feriour means by which, &c. ) or by any other means 
cannot be intended of an AR of Parliament, which is 
the higheſt manner of conveyance that can be , and 
the makers would have placed this in the beginning 
if they had inrended it, Biſhops are not included 
within 13 of rhe Queen , which begins with Col- 
ledges, Deans, and Chapters, &c. Alſox £.6. E- 
Ky 2 Thar all Colledges by this Parliament ſhall be 
in a&ual poſſeſſion of the King, which laſt AR being 
of as high nature as rhe firſt , it cannot come to 
the King by 31 H. 8, and it was never pleaded, thar 
of Colledges which came by 1 E. 6. the King was 
ſeized vigore of the ſtatute of 3 1 H8.Refolved, thar 

neither the AR. nor the meaning of 3 1 H.8, extends 

ro other Coltedges than to thoſe which came to the 
king by 31 H.8.For i ſhould be abſurdzthat abranch 
of the At of 31 H, 8. ſhould extend to a future Ag, 
of which the makers of 31 without a ſpirit of Pre- 
pheſic could nor have forcknowledge ; and the A& 
of 
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32 "The Archb. of {canterburies Ca. Lib.2. 


of 31. concludes in as large manner as the late Ab- 


bors, &c, which laſt, as it hath been agreed, extends 


only to thoſe to be diflolved by 3x. Reſolved, (ad- 


mitring that the Colledge had come ro the King by: 


31 H 8, ) that ſuch a general allegation of unity of 
pollefſion of the ReRory , and the land with it was 
not ſufficient ; for no unity. ſhall be ſufficient , bur 
lawful and perperual unity of polleflion time our of 
mind, as *rwas-jadged in Knghtly and Spencers Caſe ; 
and thar the general allegation of the Plaintiff, char 
the Maſter of the Colledge at the making of 1 FX. 6; 
held the land diſcharged, is not good without ſhew- 
ing how, either by preſcription, compotition,or ocher 
lawful means, as *tis adjudged in the Biſhop of 7iz- 
cheſt:rs Caſe; orherwiſe if, the land had come by 3 1. 
rhen by force of the ſaid branch of diſcharge, ſuch 

general allegation h1d been good. Reſolved , that 
no Eccleſiaſtical houſe, except religious, was within 
the ſtature of 31 8,8. Reſolved, thar though 1 Z.6. 
faith, thac the King ſhall have che lands of Colledges 
in as ample and large manaer as the faid Prieſts , &c, 

enjoycd the ſame : yer theſe general words 'do nor 

diſcharge the land ef any tirhes, for rhey do not ifſue 

our of the land; for a Prior had tuhes againſt his 
own feoffment of rhe Mannor, and *cis no good cauſe 

of prohibition, to alledge unity of poſſefiion in a 


Colledge which came to the King by 1 Z. 6. as *is - 


upon 31 H.8. in Abbeys,&c. For the ſtatute of £ F.6, 
hath no ſuch clauſe of diſcharge of payment of tyrhes. 
as 31 hath , and therefore ſuch perpetual unity will 
nor ſerve-upon 1 E.6, $90 *1was likewiſe reſolved be- 
rwixt Green and Brffþin A 


Sir Hugh 
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Lib.2. Sir Hugh Chelmleys Caſe. 33 


Sir Hugh Cholmleys Caſe,z 9 of the Dueen, fo, 59. 


Enant in tail, the remainder in tail, the remain. 
| der bargains and- ſells the land , add all hig 
eſtate to I, S. to have for the life of Tenant in tail, 
the remainder to the Queen , &c. upon Condition 
that the eſtate ſhall be yoyd upen render of 19 1, 
Tenant in_ tail ſuffers a recovery , to the uſe of 
himſelf and his heirs 3 afrer the remainder renders 
the ten pounds, &c. Reſolved , the remainder to . 
the Queen was yoid. 1. Becauſe the Grantee for 
life of Tenant in tail rook nothing , for *cis a void + 
Grant; for the Grantee ſhall never have any. benefe 
by ir, bur ſuch a grant of a reverſion were good, for 
he ſhall have the ſervices : bur a leaſe for life of 
I. S. the remainder to LH. for life of I, S. is good; 
for this may take effc& by forfeiture of Tenanrfor 
life ; and remainder diciturgquaſy terra remanees, which 
cannot be here , and the remainder muſt rake effe& 
when rhe particular eltare ends, & vana eſt i{L | 8ten« 
tia, que nunquam venit in afttum, And the poſſibility 
for tenant in tail ro enter in Religion,ſhall not make 
the remainder good, becauſe 'tis remote, and it oy ghr 
to be a common &- propzaqua poſſubilitas, which ſhall 
make the remainder good, as death, coverture, dying 
without iſſue z remainder toa Corporation, whith is 
Not 37 eſſe, is yoid, though ſuch be ereQed during the 
particular eſtate. 2, Becauſe the Law will never ad- 
Judge a Grant good by reaſon of ſuch a forrein poſſj - 
bility, for *ris poteutia remotiſſema & vana, and by in«- 
dentment #1unquam vexit in attum. 3. Becauſe the re- 
mainder being tenant in tail , granted all his eſtate 
for the life of Tenant in tail, ſo that there is no re- 
mainder left in the grantor,bur in ſuch caſe the eſtate 
fail is 111 abcyance, Blithmans Caſe,3 5 of the Pucen, a- 

| D greed, 


7 RE Buckleys Cafe. - LA 


reed, tenant in tail covenants to ſtand ſeiſcd to the 


- uſe of himſelf for life, & after to his eldeſt {on in tail, 


the remainder to the ſon is yoid; forwhen he had limi- 
ted the uſe to himſelf for his own 1.fe, *rwas as much 
as he could limit by Law, Reſolved, ( admitting the 
remainder good tothe Queen) thar the common te- 
covery hath barred the eſtate of rhe firſt Grantee,and 
ſo the condition during his life ; for, *tis out of the 
ſtatare of 34 H. 8. being not of the gift of the 
Queen, &c. as iſemazs caſe is before adjudged, A re- 
verſioner upon an eſtate tai},grants upon condition, a 
recovery bars the reyerſion,8 condition;and as Capels 
Caſe is before adjadged, if the reverfioner, or he in 
remainder grant a leafe,&c, and tenant in tail ſuffer 
a recovery, the poſſeſſion ſhall never be ſubje& to 
ſuch charges, Reſolved , that the payment ro the 
fixſt Grantee, cannot deveſt the remainder out of the 
Queen.- 1. Becauſe the condition, during the life 
ot the firſt Grantee, was diſcharged. 2. Becauſe, he 
that takes benefit of a condition, ought te have the 
intire Rare with which he departed , which cannor 
be here , for the eſtare of the firſt Grantee was bar- 
red by the recovery. 3. The render tothe farſt Gran- 
tee, was to the intent for to reveſt his eſtate , which 
cannot be, becauſe *rwas barred , and therefore rhe 
payment cannot deveſt the remainder our of the 


Queen. 


Bucklcys Caſe, 40 Elig, 14 Communi Banco, 
fo. 55. 


Enant for life, the remainder in fee, renanr for 
life makerh a leaſe for four years in March!ze El: 
the Leſſee entreth, tenane for life grantechthe rene- 
ments aforeſaid to C. to hold from the Feaſt of Saint 


Foba Baptiſt next enſuing for life; after the ſaid "Y 
l 


Ltb.2. Backleys Cafe. 35 
the tenant for years atrorns, the years expire , Ce 
WH cacers, and maketh a leaſe ar will to D, to whom rhe 
" W tcnant for life levierh a Fine, he in remainder in fee 
1 MW encrcth and maketh a leaſe to Buckley, the tenant ar 
*W vill cntcerh upon him, and Buckley the Plaincift. 
" Wbringeth an Ejectione firme, and judgement was gi- 
I WW cn for the Plaintiff. In this caſe divers things were 
* Wrcfolved : Firſt, that the grant of C. was void, fer 
* Wthc Law maketh conſtruction upon the whole grant, 
” Wand an cſtate of Free-hold may not commence 3x fu- 
 W:40. The office of the premiſes of a Writing (V2, ) 
5 WFcoffncnt, Leaſe, &c, is to exprel[s the Grantor, the 
Grantce, and the thimg granted. And the Office 
of the habendum 1s to limir the eſtare ; ſo that the 
general implication of the eſtate, which ſhould paſs 
by the premiſes is alwayes controlled and qualified 
by the h1beadums ; as a leaſe or two, habendum to the 
one for life, the remainder to the other for life ; he: e 
he general implication of Joyntenancy 1s altered, 
and the habendum is not contrary to the-premiſes, for 
n the premiſes no certain eſtate is paſſed , and the 
rant being void ar the beginning, the attornemear 
ter Midſommer , ſhall not make the reverſion to 
als, For, 20d ab initio non valet trafin remporis non 
orvaleſcet, 


Reſolved, That when the Grantee entered by ca- 

our of this void grant, he was a difſeiſor , bur when 
e grant is good at commencement , bur is to have 

s perfe ion by an a& ſubſequent, as Livery, or Ar= 
vnement, and the Grantee enters before rhe per- 
&on, &c. he is not a diſſeifor, but a renanr ar will, 
nd if the fine had been levied to the difſeiſor, come 
0,&c. he which had che right of the remainder, 
veht enter ; for a forfeiture, or a right of particular 
1Wiate may be forfeited, and entry given to him, who 
> D. 2 hath 
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36 Beckwithes Caſe. Lib. 
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f 
2 
hath bur a right. Reſolved, the Fine being levied ty 
renant at will, -tis a fo; feiture, and he which hath thy 
right of the remainder may enter, and the tenant fy 
life, and ar will, ſhall be cllopped to ſay, quod parte 
Fins mbil habuerunt, and of ſuch eftoppels, which ar 
by matter of Record , and trench to the diſ-inhej 
tance of rhoſe in reverſion, &c, they ſhall rake ad. 
vantage, though ſtrangers ro the Record (| for thy 
are privies in eſtate ) Adilleiſce levieih a Fine toz 
ranger, the difleiſor ſhall he'd the land in this cafe 
for ever , for the diffeiſee againſt his own fine my 
not claim the lands, and the Conuſee may not enter 
for- the right which the Conuſor had may not bt 
rransferred to him, bur by the fine the right is ex- 
tin&, whereof the difſeiſor may take advantage,” | 


Beckwithes Caſe, 27 Elix, fo. 59. : 


fd. LS a= ,. oo. ecard mh 


JF tne Husband and the Wife levy a fine of lands, 

whereof they are ſeiſed in right of the Wife , and 
the Husband ſolely declare the uſe of the fine , thi 
declaration ſhall bind. the wife,if her diſaſ-ent do nc 
appear , a'though her aſcent ro the limitation of the 
uſes do not appear, for ir ſhall be intended ( it the 
contrary do not appear ) that ſhe joined with hin 
alſo in the declaration of the uſes of the fine. But 
it the Hushand declare one uſe and the Wife anorhet 
uſe; they are both void : the declaration of the uk 
inſues the ownerſhip of the Jand ; for the one (viz 
the Wife is not [ut juris, ſed ſub poreſtate wit, ant 
hath the eſtate of the land, and the husband is ſi 
1#/is,and hath nor the eſtate ; and if a fine be reve! 
ſed by nonage of the Wife, all the eſtate ſhall i 
reſtored to the Wife preſently : for all the eſtate pal 
ſed from her by r1c fine,and ſo ir was adjudged Bait 
Regis,in Warſclys Caſe. 
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Lib. 2. Winningtons Caſe. 37 

Reſolved, That though the variance of the limi- 

ation, be only in one eſtate,and rhey agree in all. the 
ther, yetall is void. Bur if two join-tenants,or two 
aving ſeveral Eſtates, vity , *tis good for every 
of their parts, and ſhall be direRted by their intereſts; 
but if the variance had been in limitation of partof 
the land, and they had agrecd in the uſe,it ſhould be 
oid, for that part, and gond for the reſidue. 

Note, That though the husband might diſpoſe of 
the land during coverture, yer, for the cauſe afore= 
{aids his declaration was void | 

If A.tenant for life, and B.in reverſion or remain- 
der, horh levy a fine together, generally the uſe ſhall 
be to A, for life; the reverhon or remainder to B, in 
fee, for either of them grants thar which lawfully he 
may grant; and either of them ſhall have the uſe 
which the Law veſteth in them, according to the e- 
Witate, whichthey would convey over. _ 


KA lofcated B. upon condition,to re-pive to the 
k Feoffer for life, the remainders to I. Sonne 
WJ and Heir of the Feoffor, the Feoffor enters, and rakes 
the profits without agreement, or contradi&ion of the 
W coffee, and leaſes to D, for 21 years, and yet conti« 
nues poſſeſſion : rhe Feoffee acknowledges a ſtature 
Uto I, the Feoffor makes a feoffment, to the uſe of 
ſl himſelf for life, the remainder to his ſecond Sonne 
9-7 tail, &c. and dyes : rhe feoffce enters, and in- 
Wicoffs the Sonne and Heir ; upon which the ſecond 
Son enters,&c, Reſolved, « i rhough the intenti- 
Won was, that the fcoffee ſhould make an eſtateto him 
for his life, when he hath entered without agreement 
& the feoffee, *ris a difſeifin ; and the rather; becauſe 
as owner of the land , he took upon him to make 4 
D 3 - Jeale 
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38 : Weſtcots Caſe. Lib.2 


leaſe for years, Reſolved , that by the leaſe by In. 
denture, he hath diſpenſed with the condition during 
the rerm, Reſolved, that whenthe Feoffor difleiſe 
the Feoffee upon condition, and the Feoffee acknow- 
ledges a ſtature,&c. This is nodiſability,to cauſe the 
Feoffor to enter, for the right of the Feoffee is no; 
ſubjc&.ro the ſtatute 3 bur when the Feoffee in poſ- 
Teflian takes a wife, grants a rent, or acknowledges a 
ſtarute, the land is preſently ſubje&,&c, And though 
upon entry he may be diſabled , yer till then heis 
nor, becanſe the wife way die, or the ſtature be re- 
leaſed,and then he may enter,and perform the condi. 
tion ; and the Feoffer by his fcoffment hath extin& 
the Condition, ſo that the Feoffee may enter , and 
when he hath infeoffed the eldeſt Son, he hath done 
well, 


Weſtcots Caſe in (ommiini Banco, 41 Eliz. fo. bo. 


J* a man make an eſtate to three, and to the heirs 
of one of them ; one of rhem in this Caſe hath fce 
ſimple, and yer the joint-eſtare continues, for ir isall 
one eſtate, created at one time, and therefore the fee 
ſimple cannot drown the jo:nture, which rakerh etfeR 
with creation of the remainder in fee 3 bur when. 
three Jointenants are for life, and afcer one of them 
purchaſe the Fee, or clſe the Fee deſcends to him, 
there the fee-fimple doth drown rhe eſtate for life, 
fo: the eſtate was n efſe before. | 

Note, By this reſolution, if tenant for life grant his 
eſtare to him in rhe reverhon, and a ſtranger , tis a 
ſurrender for the moity, and the benefit of ſurvivar 
not regarded ; ſo the doubt in 7 H. 6. well reſolved, 
Reſolyed, upon view of three prefidents, that judge: 
ment ſhoulg be giyen for the Plaintiff, upon a demiſe 
made by husband and wife,withour alledging it ro be 
by Deed, Ea 


Lib, 2. Toockers Caſe, _ 39 


Tookers Caſe, 43 Elix, fo. 66, 


Obn Arundel ſeiſed of lands in fee, makethra leaſe. 
thereof to A.and B. for their lives,and after grants 
the reverſion to C, for his life , ro which grant A. 
doth atturn being jointenant with B, and after A, by 
his Deed doth ſurrender to ©. all his eſtate, titlezand 
intereſt, &c, and then dieth ; C. ente-eth, claiming 
to hold in common with B and wkether his cntry was 
lawful, orno, was the queſtion, and jadgewent was 
given that it was lawful ; for the attornement of the 
one renant for life, ſhall veſt the entire reverſion in 
the Grantee, becauſe the eſtate of the joinr-leſ$ees is 
1ntire, and every Jointenant is ſciſed per my, & pro 
101t, and by conſequence the reverſion, which is de- 
pendent and expetant upon this eſtate, is intire alſo, 
and the attornement of rhe on: Joinrenant is the at- 
rornement of both. Atrornement is a lawful aQ:, if 
one jointenant afligs Dower, *tis good, Alſo , the 
attornemenr paſſes no intereſt from him that at- 
rourns bur perfe&s the grant of anather. And if 
one jointenant gives ſeiſure of rent thar ſhall bind 
the other, butina quid jars clamat z or quem-red= 
ditum reddit, or per que ſervitias, one Jointenant 
ſhall nor be permitted to artorn without his compa- 
nion, for doing of prejudice to his companion. . By 
Popham, one jointenant may prejudice anorher in the 
perſonalry; bur nor in the reality 3 if one rake all the 
profits, or releaſe a perſonal a&ion , rhe ether hath 
no remedy, becauſe of the privity and truſt between 
them,and the folly impured to him, to join with ſuch 
a companion, 

Note , If a Tenant have norice of the grant by a 
 firanger,and do give his affent thereunto,ir is a good 
' ttornement, although ir be in the abſence of the 

D 4 | Grantee 


4.0 | Lord Cromwell Caſe. Lib. 2, 


Grantee, bur diſagreement ought to be to the party 
himſelf, or to attorn for any part, it is good for the 
whoJe : for the intent of anatrornement is bur on- 
ly an affent to perfe& the Grant of another, and he 
which attorns cannor apportion, divide, or alter the 
Grant. | | 


Lord Czomwels [aſez 40 of the Puren, fo.70, 


B-wn bargained, &c, the Mannor of A'erton, to 
which the Advowſon of A, was appendanr by 
Indenture, to have, as after in the ſame Indenture is 
mentioned ; and B. covenanted to ſuffer a common 
recovery, to the uſe of Audrews and his heirs, ren-. 
dring 42 pounds per annzm to B. and his heirs , with 
a xomin' penz, And further, *twas covenanted, and 
agreed, as well for the aſſurance of the Mannor,to A. 
as of the rent to B. that B ſhould levy a fine, &c, 
ro A. and his heirs, and A. by the ſame fine, ſhou)d 
render arent of 42 pounds ptr annum, &c Provided 
alwayes, that A. by deed ſhquid give the Advowſon, | 
&c, toB. during his life ; and if it did not become 
| void, during his life, one turn to his Executors, &ec. 
And further, *rwas covenanted and agreed , thar all 
aſſurances afterwards to be made , ſhould be to the 
uſe of chis Indenture, &c, After a recovery was had, | 
and after B. and A. levy a fine to Perhins , and he 
renders a rent of 42 pound toB. and the Mannor 
with the advowſon to A : A, dies without granting 
the adyowſon, and B. did not requeſtit; B, enters 
for Condition broken,and by Indenture inrolled,bar- 
gained, &c. to the Lord Cromwell, by which he en-. 
xred, and upon the re-entry of the ſonne and heir of 
A. brought an Aſſize. | 

Jn this Caſe is ſhewed, when this word ( proviſo ) 
ar { provided ) maketh a Condition, ang-when a 

| which 


ib. 2. Lord Cromwell Cafe. 41 
which” upon long debate was adjudged by all the Ju- 
ſtices © England, {5 | 

It was adjudged, that the Law hath not appointed 
any place in a Deed or Inſtrument, proper 'or parti- 
cular to a Condirion,bur in what place it pleaſerh the 
parties : and this woid ( proviſo, or provided ) is as 
apt a word to make an eſtate Conditional , as Sub 
conditione, or any other word of Condition : bur not- 
withſtanding when this word proviſo maketh an E- 
Rate or intereſt Conditional, three things are to be 
obſerved, 

Firt, Thar the Proviſo do nat depend upon ano - 
ther ſentence, nor participate thereof, bur ſtand ori- 
ginally of it ſelf. Tn ow 

Secondly , Thar the Proviſo be the word of the 
Bargainor, Feoffor, Donor, Leffor, 8c. 

Thirdly, That it be compulſory to enforce the bar- 
gainee, feoffee, donce, icſxee , &c, to do an AQ, 
and where theſe concur , it was reſolved, that it was 
a Condition, in whar place ſoever ir be placed : for, 
C4jus eft dare,ejus eft diſponere. And although words of 
Covenant be contained in the ſame clauſe of the Pro= 
viſo it ſelf, yet ( the Proviſo being in judgement of 
Law, a word of Condition) it ſhall not loſe his force; 
and ſo it hath been judg'd in Sympſon et Titterel,26 E, 
Serjeant-Bend/owes demiſed to Titterel certain lands 
in Eſſex, for forty years, provided alwayes, and it is 
covenanted-and agreed between the ſaid parties, thar 
the leſsce, &c, ſhall not alien : and this was adjudg*d 
a Conditien by force of the Proviſo,and a Coyenanr 
alſo by force of the other words, Alſo it was adjudg'd 
in Banco Reew, 36 El. berween the Earl of Pembrook, 
Plaintiffs, and Sir Hezry Barkely Defendant. The ' 
Earl granted the office of the Lieutenantſhip of the 
Weſt part of the Forreſt of Freaſl:wooed, in Come 
Somerſet, ro Sir Mawrice Barkely, Father of the ſaid 
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"43 Lord Crowwel:s Caſe. Lb. 2. 
Sir Henry in Tail , provided alwayes , - and the ſaid 
Sir Mawrice Barhely for him, &c doth Cevenant to, 
and with the ſaid Earl, that neither he the ſaid 
Earl, nar any of his Heirs Males, &c. ſhall cut 
down any Wood growing upon any part of the pre- 
miſes. And it 0 ng by all the Juſtices of 
Ezgland, upon argument before them at Serjeants- 
Inne, that although the proviio was coupled with the 
expreſs Covenant of the Grantec, and eyery condi- 
tion ought to be created by the words of the Gran-. 
ror, Donor, Feoffor, 8c. yer in judgement of Law, 
this word. ( provided ) was a condition created by 
the Grantor, although all rhe reſidue of the ſentence 
be the words of the Grantee ; for , ( proviſo ) be- 
ing an apt word of a:conditien , the fame ſentence 
containerth the words of the Grantor, purporting a 
condition, and the words ofthe Grantee comprehen- 
ding a Covenant. 

This word ( proviſo) when it dependeth upon 
another ſentence, or hath refergnce to another part 
of the deed, doth not make a condition, bur a quali- 
fication or limitation of the ſentence or part of the 
deed, to which it is referred. As in a leaſe without 
impeachment of waſte, provided tharhe ſhall nor do 
voluntary waſte, grant of the rent-charge, provided 
that the Grantee ſhall nor charge the Grantor, &c. 
Refolved, that. B. have the reat ; notwithſtanding 
that before the Reddendum, th: uſe in fee was veſted 
by che recovery in A. And notwithſtanding *rwas ob- 
jeRed, that the rent ought to be limited: our of the 
Eſtate of the recoyerors : for 27 H. $., hath an ex» 
prefs clauſe. Where divers be ſciſed, to the intent, 
that one ſhall have an annual rent, the ſame- perſon 
be adjudged in poflefiion,&-d;flcifin, of the ſame rent,, 
as ita ſufficient grant ha$been made ; and ſo here, 
the intent being that B, ſhould have the rent, con- 

Id iiruQion 


Lib.2. Cromwel; Caſe. 43 


{ftru&ion ſhall be made, #7 7es mags valeat quam pe 
eat. Reſolved, rhat rhe fine levied by B. and A, ro 
P. hath nor extin& rheftondition ( and this was the 
great doubr of the Caſe) 1. Becauſe by the gene- 
ral Covenant *ris declared, that all allurances after - 
wards to be made, ſhould be to the uſes and intents 
in the ſame Indenture, and to no other; and the 
Indenture intends that the condition ſhould be ſaved, 
as the Lord releaſes all his right in the Jand, ſaving 
hisrent. | Putnams Cale, 4.5. P, and M., Dyer : 
Feeffment of a Mannor rendring rent, and a re-en- 
try , and a Covenant by an {ndenture to levy a 
fine, which ſhould be to the uſes and intents of the 
frſt Indenture, and to no other uſe, which was levi- 
edaccording, with the uſual words of releaſe of all 
his right z yet reſolved , that neither the rent, nor 
the condition was deſtroyed and 23 of the. Outen, 

Tuſſcrs Caſe, a rent reſerved by fine before, was not 
deſt:oyed by a common recovery, and general entry 
into warranty : and 34 of the Queen in Clever and 
Childs Caſe, adjudged according ro Putiaams Caſe ; 
for rhe ſame reaſon *rwas adjudged in this Caſe, 14 
of the Queen . for the Advowſon of 4l/extoz , for 
Modus & conventio viacuat legems and convenant and 
agreements of the parties hath power : Firſt, ro raiſe 
a uſe. Secondly, to declare uſes upon fines, recove- 
rics, &c. Thirdly , for to preſerve rents and condi= 
tions, and for to dire& recoveries, fines, &c and the 
Saving may be contained in another deed , delivered 
at the ſame time, And theſe common aſſurances, - as 
fine, and recoveries are to be conſtrued, according 
to rhe intent and common uſage, withour prying in« 
ro them with Eagles eycs, Alſo , herethe bargain, 
&c, recovery, &c. fine, &c. though made ar ſeveral 
times: yer, all by mutual agreement,are bur-oneaf- 
ſurance, and tend for to perfeR a bargain, &c. Tov 
thcree 
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44 Lord Cromwell: Cafe. Lib.2. | 


therefore the one ſhall nor deſtroy the other ; Reſol- 
ved, that except in ſpecial Caſes, a fine Si grant & 
render cannot be averred by Word to another ufe then | 
3s in the fine, feoffinent, &c, yer in ſonc Caſes , it 
may be ruled in part by averment by word, when the 
original contract 15 by deed ; but a man may by word 
aver another conſideration , witch ſtands with the 
conſideration expreſsed, but not againſt it : Read 
the book at large for this purpoſe = 

Reſolved, Thar by the death of A. the Condition 
was broken; for when the Feoffee or Grantee 15 to 
do an a&to rhe feoffor, &c, ugon Condition , and 
no time is Jimited regularly , the feoffee may do 
It at any time during his life, Tf the Feoffor or 
Grantor do not haſten the ſame by requeſt, and up- 
on requeſt and day or time limitted, the feoffce or 
grantee ought to do it accordingly : and if no re- 
queſt be made, and the feoffee or grantee that oughr 
ro perform the Condition die, the Condition is 
broken, Yer, this general rule admits an, excep- 
tion ; for, here in cafe of an Advowſon, he hath 
nor time during his life, though no requeſt be made 
but upon contingency , to wit , if no avoidance fall 
in the mean time : for if the Grantee ſtav till the 
avoydance fall, Ipſof.ifto the Condition is broken ; 
for B. cannor have all the preſentation during h's 
life, which was the effe& of the Grant, and the Ad- 
yowſon is come into another plight than *twas, Bur 
where the day is certain for the performance , and 
the party die before, rhe Condition is diſcharged, 
becauſe the performance is become impoſſible by the 
Ad of God ; and therefore when a day certain is ap- 
pointed, 'tis good that the heir of the feoffee 'be 
named in the Condition. Anqther diverſity was alfo 
agreed; when *tis to be performed by a ſtranger , he 
ought to requeſt the ſtranger in cor-yenient rime_ - 
for 


w* ; 


Lib.2. Bir ghams ( aſe. 45 
for to limir 2 11:2 e when it ſhall be done, bur if it be 
to the Fecffor himſelf, he ought not to perform ir 
befo;ercqueſt Another diverſity was taken by ſome, 
when the feoffee dies, and when the ſeoffor dies, for 


in the one caſe.the Condition is broken, in the other 
not, 


Binghams Caſe, 43 of the Queen, fo!. 61. 


?Pingham the Grandfather held the Marnor of B, 

* M. of Sir 70. Horſcley, as of his Mannor of H, 
and levied a fine to the uſe of him and his wife for 
life, and after of R. the Father, his Son and Heir, in 
rail, and aſter to the right heirs of the Grandfather ; 
R, the father dicd , the remainder in tail deſcend-= 
ed toR, his ſon within age. Sir I. H, ſuffered a re- 
covery of the Mannor of H, ro the uſe of himſelf and 
his V\ife, intail; and after to Sir KR, H. his fon 
and heir in tail ; after to the heirs of Sir I. Sir 1. 
and his Wife dycd withour iſsuc 3, Sir R. enters, R.B. 
the Grandfather dies, by which the reverſion in fee 
deſcended to R. B. the Wife of Robert dies, FR, with- 
in age enters and leaſes, &c, Reſolved , that the 
uſe limited to the right heirs of the Grandfather , 
upon the fine, 1s a reve fion in the Grandfather, ex+ 
pe&ant upon the tail, nor a remainder ; ſo *twas re- 
ſolved in Fenwich and Mitſords Caſe; and ſo *twas 
reſolved in the Earl of Bedfords Cale : Reſolved,thar 
Sir R. H. ſhall not have the ward of the land,for the 
reverſion in fee is holden of him , and nor the tail, 
though both deſcend from the ſame Anceſtor ; for the 
rail cannot be drowned 2 and if tenant in tail grant o» 
ver the reverſion, he ſhall hold the rail of his Gran« 
tee, and though the Seigniory of the rail be ſuſpend- 
ed, yer the Donee hath two diſtin eſtates, and the 
reverſion is as a Meſne , betwixt the Donee and the 
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4.6 Binghrms (aſe. Lib, 2, 
Lord, and the Lord is not defeated ; for the Law 
gives no Wardſhip in ſuch caſes,and if it were admit- 
red, that by the unity of Tenure, berwixt the Donee 
and reverſion, *rwas determined, yer nothing ſhall be 
holden of rhe Lord but the reverfion, and in ſome 
caſes, the Nonee in tail ſhall hold of no body, as a 
gift in rail, the remainder to tne King, Reſolved , 
if rhe Grandfather were Tenarr for life, the remain- 
der to the Father in tail , the remainder to the Fa- 
ther in fee, the Father dies, his heir within age, and 
Sir 1, H. grants the Seignory ro Sir KR, H, and the 
Grandfather dies, that Sir R. H. ſhall not have 
rhe ward of the Heir, becauſe RF the Farther did not __ 
hold of him, nor any of his Anceſtors, the day of his 
death , nor the Tail was not within the fee and 
Seigniory of Sir R1, or any of his Anceſtors at the 
dearh of R. the Father ; and the Writ ſaith, Pre- 
cipe, &-c. Fo quod terram illam de es tenut , die quo 
obizt. And thouph thar during the life of Tenant for 
life, the Heir of rhe remainder ſhall not be in ward, 
becauſe Tenant for life is Tenant to the Lord , yer 
the dzath of Tenant for life is not the cauſe of ward, 
bur the removing of an impediment, as in Paget and 
Caries Caſe, Tenant for life commircs waſte, and after 
Tenant for life in remainder dies , he in remainder 


in fee ſhall have waſte. *Twas ſaid, when two acci- 


dents are required to the conſummarion of a thing, 
and the one happens in the time of one,and the other 
in the time of another, neither the one nor the other 
ſhall have benefit by ir ; as the Tenant ceaſes for a 
year, the Lord grants his Signiory, and then the Te- | 
riane ceaſes for another year,neither ſhall have a Ce/- 
ſavit,which was agreed. So Lacies Caſe, Trin, 25. of 
the Queen, who gavea mottal wound upon the Sea, 
of which the party died upon the Land , yer he was 


&ſ{charged , becauſe rhe ftroak was upon the Sea , 


che 


Lib. 2. Binghams Caſe. 47 

the death upon the Land, ſo that neither the Admi- 
ral, nor a Jury-can inquire <f ir + and'twas ſaid, 
When divers accidents are required to the conſum- 
mation of a thing, the Law more reſpeRs the original 
cauſe, than any other, A man preſents ro a Church 
intinie of War, notwithſtanding the party be inſti- 
ruted and inducted, Tempore paczs all is void, So 
the Law more reſpe&s the death of him in the re- 
mainder, the original cauſe of Wardſhip , than the 
death of Tenant Br life , which is but Cauſa ſire qua 
#025 and rathcr a removing of an impedimenthan 

a cauſe ; ſo *rwas reſolved that neither the one, nor 
the orhe: ſhall have the ward. Reſolved, that Sir Ra. 
ſhou!d nor have the third part of the land, by 32 & 
34 H,8$, for though R, the Grandfather had limi- 
- ted the uſe tn the Father , which is within the Sta- 
*  rute, yet when R, the Father dies, in the life of the 
Grandfather, the ſtatute extends no farther ; for the 


Heir of the Father, who is in by deſcent ſhall be in 
ward by the Common Lay, not by the ſtarure; and if 
the ſtatute ſhould exrend to the Son and Heir of him 
in remainder, by the ſame reaſon it ſhould extend te 
all che Heirs of him in remainder, J1z infinitum. 
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The Margueſs of Wincheſters Caſe, 
25 of.the Queen, fol. on 
m 19ncl Norris and Anne Mills were ſet- 
EI (cd of the Mannor of M. and ro the 
heirs of the body of L. a common 
Recovery is had againſt L,(withour 
naming Anne) H. Norrs being in 
ns remainder in tail, 1s rnd | for 
Treaſon; and *ris enated, that he ſhall forfeit Mane 
nors,&c. uſes, poſſeſſions, offices, rights, conditions; 
and all other hereditamcnts, L, dyed withour ifſue, 
Anne dyed, \the Queen berg pr error againſt the 
M wrqueſs of Winchcſter,heir of rhe ſurvivor of the re- 
covero's, theerror was, thar the original Writ of 
entry wanrs, the defendant pleaded, thar 14 of the 
Queen, ſhe gave and reſtored ro the Lord Norrzs, 
Son and Heir of H, Norr's, the Mannor' ex Fecials 
gratia,&c. and all her right, eſtate; ritle, claim, &c. 
Reſolv, Thar the Record was well removed by the 
Writ of Error, which was for to remove the recove- 
ry of the Mannor of M. in M. cum pertinentiis, and 
te Recovery was of the Mannor of M. cum pertinene 
tiis, Reſolv, Thar this Writ of Error was not given 
to the King by any of the words of rhe ſtature of 28 
H.$ becauſe the terrertenant is in by title,and the en- 
try of the perſon artainted taken away; and ſuch a 
right, for which the party bath no remedy, but by 
attion,is a thing conſiſts in privity,which cannot Eſ- 
cheat, nor be forfeited by the common law, and this 
word(:ight) in the a&, ſhall be ſarisfhed with a righr 
of cntry; and *rwas e>ſerved by the Court, that by 
a writ. of atiainder, a right of a&ion was ever given. 
Notes 


50+ The Marqueſ: of Lib.3, 
| Notes adivetfity-between inheritances, and charrels; 
for Obligarions;Statuces, Recognizance,&c. are for- 
feited by attainder or outlawry.By the Court if L.had 
made a Feoffment wirhour warranty,this had been a 
diſcontinuance of the moyry,for the joynture was ſe- 
vered Reſolv. That H.N. had no right to a moyty of 
the Mannor; for thovgh the recovery were erroneous 
(for'twas agrecd,*twas not void; yer the recovery be- 
Ing in force, the remainder hath no right,for the in- 
rended recompence, if tenant in tail ſuffers an erro: 
neous recovery,and difleiſe the recoverer and die,his 
iſſue ſhall not be remitted, for the tail is barred, as 
long as the recovery ſtands in force;and rhe Courrt a- 
greed, thax neither an ation without a right, with a 
deſcen:, ſhall make a Remitrer , as in the principal 
caſc,nor a right without an aRion;for a man ſhall ne- 
ver be remitted, but when an ation lies, if the right 
and polleſſion were in ſeveral perſons Refoly.For the 
one moyty; .the Recovery ſhall be a bar to the rail, 
and re:nainder ; for , though that as well L, as the 
vouchee might have abatcd the writ, becauſe Anne 
was joyntly ſeiſed,noc named; yer,when the voucher, 
without demanding any line, enters generally into 
warranty,and admits che writ good,and L.recovers in 
yalue,which ſhall inure according to.his eſtare, with 
the remainder over, *tis barred; for by the recovery 
againſt L.che joynrure was ſevered;bur for the other 
moyrty, the recovery was not a bar to the tail, or re- 
mainder, becauſe, for that L was not tenant to the 
Precipe,bur the recovery is byEſtoppel only Agreed, 
that H. N, at the time of the atrainder, was nor in- 
Titled ro have error, yer 'twas agreed, that the re- 
mainder upon a tail thall have error upon a judg- 
ment given againſt tenant in tail;for when WY. 2, in- 
ables the donor for ro limit a remainder over upon 
the tai), all ations which the common law gaveto. 


privies | 


Lib.3, . mWainchiſters Caſe. 51 
privies'in eſtare, are by the ſame a, as incident, gi- 
ven alſo; as a reverſion, or a remainder, ſhall have 
error upon a judgment given againſt tenant for life, 
tho:gh nor privy by aid, voucher, or receiver. Bur 
agreed, that by rhe common Jaw error doth nor Iye 
| by,&c. during the life of renant for life, except he 
were privy to the farſt record by*aid, voucher, or re- 
ceiver,for remedy whereof gK.2.c.3 was made,which 


F gives AN Artaint or erro:,during life, upon y/'1ich ſta- 
K tute the Court reſolved, 1. Thar though the ſtature 
s WH {pcaks only of reverſions, yer remainders are within 
s WH th= purview.2 Thar a reverſion expeRant upon a rail 
« is our, for the ſtatute enumerares theſe four eſtates; 
a WH life, dower,courteſic, and tenant in tail after poſſibi- 
[ liry,which declares rheir intentions to exclude rever- 
, ſions upon tails, and this upen great reaſon, for the 
c tail by poſlibilicy may conrinue for cver,and here L. 
£ WM ſurvivedH N.and ſo his poſi. liry of error deſtroyed, 
, WW and no word of the a& extends to give a poſlibility, 


e Reſoiv. Admitting the writ of error had been given 
2 ro the Queenzthat by this general grant of the Q. ir 
) did nor paſs; for a common perſon cannor grant it,and 
0 therefore it ought to paſs by prerogative, and ought. 
n to have preciſe words:adjudged in Cromers Caſe, $ of 
i WW the Queen;rhe Queen having a right of diſſeiſee at- 
/ rainted, grants de ſpecial: graria, &c, all lands, &c. 
r The right doth not paſs without ſpecial reciral, and 


R words Gwen and Morgans Caſe:Trin.27 ofthe Queen; 
: Baron and Feme are (eiſed,and to the heirs of the ba- 
) dy of the husband,a recovery 1s had againſt the baron 
. ſule, withour naming of the wife, and after the wife 
. died. Reſolv.Thar tho gh the wife were not party to 
. the wiit,nor the Coniſance:for rite eſtate of the huſ= 
- band and wife, was by render upon a fine levied by 
' the husband) and though it docs appear within the 
d ſame record, that ſhe was a ſtravger, yer the render 
$ Ez 9 


52 Copleathes Cale. Lib.3, 
to het is voidable only. Reſolv. Thar this recovery. 
againſt the husband only,ſhall nor bind the remain- | 


der, for betwixe husband and wife, there are. no 
moities, and the husband hath no power to ſeyer the 
Joynrure,or diſpoſe any part;and he,. during the life 
of the wife, is not ſc:{ed by force of the rail ; and he 
can by no a& execute any part ; ſo the Precipe being 
brought againſt him only, the recompence cannor 
enure to the tail,or remainderz for, to all it cannot, 
for the wife hath a joynt-eſtate in poſseſhon, and for 
moity 1: cannorsfor there are no moities, and the re- 
- mainder depends upon the entire cſtate, and recom- 
pence recovered by the husband only, cannor enure 
ro him, who hath a remainder depending upon the 
undivided eftate of the husband an41 wife, and the 
Joyn-tenancy cannot be ſevered by the judgment 
againſt the husband only ; and thougtt rhe husband 
hath all the inherirance,yer becauſe by no poſlibiliry 
it can be executed, *tis all oaec as if che husband had 
a remainder depending upon an eſtate for life, and 


then a common recovery ſhall not bind, becauſe not 


renanr to the Precipe, nor ſeiſed by force of the tail, 
bur took effe& by Eſtoppel only. The iſsue may ſay, 
this ,anceſtor was not tenant lempore brevis , and 
_ though here the husband ſurvived the wife, this is 
not waterial, for the Lay adjudges as 'twas then, 


Copleshes Caſe, 44 of the Oneen, fol. 5. 
. And his wife were f[ciſcd.and to the heirs males 


of the body of the husband, the husband levies 


a fine ro A.B.recovers it in a writ of entry againſt A, 
who vouches the hisband on]y (the wife living)who 
vouchesthe common vouchee.Reſolv.Thar this reco- 
very ſhall bind the remainder, for here was a lawful 
renanr t9 the Precipe; and though the husband were 
only vouched,and not his wife,who had a joint eſtate 


with 
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Lib.3; Heyaons Caſe. 53 
with him, yet the husband coming in as vouchee, he 
came in, in privity of the eſtate tail, and nor of ano- 
ther eftare,& rhe recovery 1n value gives recompence 
to the tail, which the husband had,and tothe remain- 
der. A tenant intail,the remainder to B.the remain- 
der to C. rhe remainder to D.A. makes a Feoffment, 
thefeoffee ſuffers a recovery,B.is vouched, & he vou- 
ches the- common vouchee; A.is not bound, bur Band 
all the remainders are;for though the remainders are 
diſcontinued,and cannot be remitred, till the tail be 
recontinued;yer in a common recovery, which is the 
common afſuranceghe which comes in as vouchee,ſhal 
be in judgment of law,in privity ef the eſtate, which 
he ever had, though the precedent eſtate, upon which 
the eſtare of the vouchee depends, be diſcontinuedzſo 
here the husband ſhall be ſaid in of the tail, and *cis 
the ſtronger becauſe rhe eſtare of the wife was put'ts 
a right,ſ@ that the husband came'in as ſole tenant in 
tail, and not Joyntly with his wife,becauſe ſhe is nor 
vouchee, and he cannor be in of another eſtare, be= 
cauſe once he had a tail, bur, had they had a joynt- 
eſtare to them, and the heir of their rwo bodies, he 
being only vouched, it might be doubred, whether 
the tail ſhould be barred, becauſe the wife had a 
Joynt-inherirance with him. $8 of the Queen, Dyer, 
Knivetons Caſe, A Precipe is brought againſt renanc 
for life,and the remainder in tail,they vouch over,it 
ſhall nor bind the tail, for the remainder is nor re- 
nant to the Precipe,and the land is recovered againſt 
the tenant for life only, and recompence ſhalÞ nor 
20 to the remainder, and the remainder was never 
ſciſed by force of the tail, and ſo”"rwas adjudgedin 
Leach and Coles Caſe, 41 of the Queen. ' © 
Heydons Caſe, 26 of the Ducen, fol.7. 
THe Guardians & Canons Regular of the lateCol- 
ledge of O, ſciſed of the Mannor of O, granted a 
E-3 Copy- 
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54. _  Heyaims Caſe. Lib. 3, 

Copy-hold to Father and Son for their lives,&c, and 
afcer they leaſed it to H. for 80 years, rendring 
the ancicngt rent, and after ſurrendred. their Col- 
ledge. Reſolv. Thar the leaſe ro H, was void (the 
Copy-hold for life continuing) by rhe ſtature of 31 
H.8 For Copy-hold is an eſtate for life, and rhe ſta- 
rare ſairh'(of which an eſtate or jntereſt for 1:f-,&c,) 
at the making of ſuch grent had con. inuance 3 read 
the Book at large, where you have admirable rules, 
for true interpretation of all ſtatutes, Keſolv, When 
a Parliament alters the ſervice,tenure,intereſt of the 
land, 8c. in prejudice ofthe Lord,cuſtom,or tenant, 
the general words ſhall not extend ro-Copy-ho'ds ;\ 
as the ſtatuge of 1. 2. de doxis conditionalibus, doth 
ot extend to them;for if the ſtarute ſhould alter the 

eſtace,this ſhould alſo alter the tenure,for the donee 


,ought to ho'd. of the donor, and to do ſuch ſervices 


(without ſpecial reſervation) as his donor did to the 
Lord, and the intent of the a& was not to extend to. 
{ſuch baſe eſtates,vhich were taken then but tenants 
at will, and the ſtatute ſaith,/0!un! as donatores 0bſer« 
Welw In cartay Ic. (So that which ſhall be.intail'd 
ought to be ſuch an hereditament, which may be gi- 
ven byCharter,and great part of the land within the 
Realm being granted by Copy, it would be inconve- 
nient,that Copy-helds ſhould be intailed;yet neither 
fine nor recovery ſhould bar them, ſo rhar. the owner 
cannor (without making a forfeicurezby aſſent of the 
Lord, and a new grant) diſpoſe of it for payment of 
debrs, advancement of his wiſe, or younger iflues 
wherefore the ſtatute. does not extend; to them by 
Manwood Ch.Borony which the Court agreed. But 
it was objeRed; that the cuſtom and the; ſtatute co- 
operating, might m3ke a tail, as if by a cuſtom,a rc- 


 mainder had beet} limited, over, and injoy*d, and 


plains in nature: ef: a ſprmedon in Heſcenpler brought, 
F dab | | ff an 


LiÞs3: Dowties Caſe, '; * FS 
and the land recovered by it ; ſo neither. the cuſt om 
without the ſarute, nor the ſtature withour the cu- 
ſtomzcan make a tail, And Litt!.ſaith;thar if a cuſtom 
harh-been,that lands, 8cehave been granted, &c,or in 
rail, &c, & p-ulo poſt, that a Formedon en deſcender 
lies of all renements, which writ was not at common 
law. Manwood anſwered,if the ſtatute doh nor extend 
to them,withour queſtion the cuſtom cannor; for be- 
fore the ſtature, all eſtates gf inherirance were fee - 
ſimple, and no cuſtom, can commence after the fta- 
ture, for this being made 13 F.1.1s made within time 
of memory; and Littleton js to be intended of a fee- 
ſimple conditional, for he knew well that no cuſtom 
could commence after the ſtature of 4”, 2. as appears 
in his book 2.c Io.and 34 H.6.and a Foywedan en diſ= 
ceader in ſpecial caſes,lay at the common law, And b 
the Court,another a& made at the ſame.time,whic 
gives anElcg't,extends not roCopy hglds,for the rea- 
{on aforeſaid ; bur other Nar.made' ax the ſame time 
extend to themzas cap.3. which gives a (ui in vita 
#cceite,and c. 4. which gives tothe. pargicalar tenant 
a 2nod ei deforceat. Refolv, That rhqugh *rwas nor 
found, that the ſaid rents were the uſygl rents, ac- 
cuſtomed to be reſerved within zo years before, yets 
becauſe *twas found,that the accuſtomed rent was re- 
ſerved,and a cuſtom goes to all times before, ir ſhall W 
be ſo intended, without ſhewing the contrary : and 
WH judgment was entred for the Queen. 

The common. law. js founded upon the perfeRion 
of reaſon, and not according to any private and ſyd- 
den conceit or opinion, RH 

Downes Caſe, 26 Eliz, Aninformation inthe 
| Exchegue:, fol. 9: No FEOF OE 
T HeDuke of N.ſciſed in fce of 5 Mefſuages inst.S. 
© Pariſhin H.in the tenure of W.G, bargains & ſels 
his tenements in the Pariſh of St, A.infl,un the occy- 
ng: E 4 |, _grigp 
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.56 SirWilam Harberts Caſe. Lib. 3. 
parion of W., G, and is attainted and cxccured, Qu: 
 Eligabeth grants them to 1. F, if concealed, tne De- 
fendantD.claimeth under that Parent,againſt whon 
the Attorney informerh, &c, and j:1dgment was gi- 
ven for the Queen. | 247 bs 
1. Reſolv, Nothing paſseth by the bargain and 
ſale, becauſe the firſt certainty was falle; otherwiſe 
It i5,if the firſt certainty be trye,and the ſecond falſe; 
ſo the Bargainee was a difſeifſercſs, © | id, 
| 2. Fheſe lands were not in'the Q. by the ſtarute. 
of 33 H, $.c.20. wichourt Scirefatias or ſerſure:, be- 
cauſe the words of rhe ſtature, Thar lands ſhall be 
3n the K. withour Office, ſhall be conſtrued, as if an 
Office had been found :' And lands of a Difleifiee 
artainted, ſhall not be inthe” K, by Office without 
Scire facigs, or ſeiſure; alſo all poſseflions, &c. are 
ſaved by the ſaid AQz,as if it had not been made, 

"3. Thar the Quuaying bur a right, it dothnot paſs 
by the grant of the ſaid five Meſsuages : and after,a 
ſpecial Office was found, and a Sc re facias brought 
againſt the Terrerenants, and judgment given, and 
rhe Tenements ſeiſed into the Q. hands, and ſhe by 

new Lerters granted them to'S. and his Heirs, who 


peaceably injoyed rhem, 


- 


o 


j vir Wilfiam Harberts Caſe, 36 E liz. iz the E vthe= 


quer.in Error, fol. 11, AT af 
Ai fo nnoviedged a Recog.of 3000 |. ro'the K,. 
LY Land died, a Scire fatias ved againſt his Exec, 
& beredes terrarim, & c, The Sheriff returned, that. 
he had'no Executors within his Bayliwick; and fur- 
ther, that Scire fecit, WH. milits; filio > bared: eidhh, 
M. H. W. H. maketh-defaulr;- and judgment” is gi- 
Ven ayainft him generally, and he bringeth Error, 
but, upon his Petition to the Quieen;he was admirred 
ko compound with her, 1, Reſoly, 


» 


Lib. 3: Sir William Hyayrberts Caſe. 5F7 
1. Reſo'ved at the common Law (except in fpeci- 
1] Caſes) neither land nor body were liable to exc- 
cutiop in debr or damages recovered, bur executi- 
on was t9 be done by Fer: fuctzs, or Levari facias of 
his goods and chattels, and profics growing upon his 
land, but in debt brought againſt one, as heir, his 
Jand was liable to execurion,becauſe the Plainr, had 
no other remedy; for the goods belong to the execu- 
tors, but the body, goods, and lands of the K. deb» 
ror Or accomptant were ever liable to execution, bur 
ſuch Levari facias, or Fieri factas,ought to have been 
ſued within the year, or otherwiſe he was chaſed to 
his writ of debt, and now by Weſt, 2.c. 45. he may 
have a Scire facias,and by the x8Chapter of that la- 
ture, an Flegtt is given of the moity of the land, 
which was the firſt a& that ſubjeRed land to execu- 
tion,for Debt or Recognizance,and by the ſtatute of 
12 E. 1, de Mercatoribus 27 E.3.c. 9. and 23 H.$; 
c.6, in Stature-Merchanr,and Statute-Staplezall the 
Jands of rhe Conuſor art the day of acknowledgment 
ſhall be extended into whoſe hands ſoever they ſhall 
afrer come.Bur in all afts /3 & arms, where a Capi- 
as lyeth in Proceſs,;there after judgment a Capias ad 
ſutisfaciend, lyerh; and the K, ſhall have a Capias pro 
fiae, and inſuch Caſes the Law (the preſerver of 
| peace) ſubjeReth the body ro impriſonment, and by 
AMarlebridge,c.23 Weſt,2.C,1. a Capias was given in 
an accompr, the Proceſs before being a diſtieſs infi- 
nite and by 25 £.3.c.17. the ſame (Proceſs given in 
| debt, as in account, for before this a&' the body was 
| not liable to execution for debt as aforeſaid, 
2, If land of the heir be ſeiſcd in execution, up- 
on a recognizance of his anceſtor; he ſhall nor haye 
contribution againſt a purchaſor of his anceſtor, als 
WH though he comen withour confidefation, & atrhough 
the Heir be nor charged as Heir;bur partly as Terre- 
Be tenant; 
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$$ Sir William Harberts Caſe. Lib,s| 
renant ; bur one purchaſor ſhall have contribution 
againſt another purchaſor, and one heir againſt ano- 
ther heir,becauſe they are in «q:al: j#re,and theres 
fore the writ here which ifſued againſt the heirs, 
without naming the purchaſor,is good, although he 


. be charged as Terrerenant : The heir ſhall have an 


Audita querela as well as the Conuſor himſelf b:fore 
Execution ſued;and a $«per/edeas,bur a ſtranger ſhal 
not : If divers acknowledge a recognizance, the 
charge doth not ſurvive,and the land of one ſhall na 
be pur in Execution,bur all their lands.equally ; fo, 
if two are bound to warranty,borh,or their heirs,and. 
the ſurvivor,and the heir of the other ſhall be joynt- 
ly vouched. and the land of both ſhall be rendied in 
value. Bur if Baron and Feme, and the heirs of the 
Feme are bound to warranty, and the Feme dye, the 
land of the Bai on may be ſole'y raken in Bxecution, 
becauſe there are no Moities between Baron and 
Feme: So thar when land ſhall be. charged by any 
Lien, the charge ought'to be equal, bur in a Lien 
perſonal otherwiſe ir is, as if two are bound in an 
Obligarion, there the charge ſhall, ſurvive 2 But a 
purchaſor Boa fide, before any afion brought, ſhall 
not be ſubje& ro any charge. And three Errors 
' were moved in the record, 

I. The Scare factas was here: tiriarumye& co which 
is improper ;for he is nor heir to the land, but to his 
Aunceſtors | 52> 7 $ R-72 

2, The Writ is Scare fſactas beredt terrarum, oc, 
and the Rerurn is, Scire fecit . H. militi beredt pre- 
dif M. and every Return muſt anſwer the point of 
the Writ, | | 
. 3. The judgment is general againſt Sir W, H. 
where it ought to, be ſpecial, for otherwiſe his own- 
land {hall be liable, where,fhy the Law, the; land 


only, which came co him by bis Facher,, oughtzobe | 


Charged, 
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ib.3, Zoraſtens Caſe. 59 
harged, and he is charged as Terrerenanx, as afore- 
aid; but theſe Od was reſolved by the Courr. 

' Nota,the new Writ of Errorafter ent: y of the firſt 
as not brought,qued caram v0bzs reſid:1,becauſe the 
Record is not removed wur of the keeping of him 


who had the cuſtody thereof beſore_.-- 4 


Boraſtons Caſe, 29 of the Pucen, fol. 19. 


, Deviſed land for eight years, and afcer to his 
executois, to perform his will,rill H.his youngeſt 
Fon came to the age of 21 years, and when H, comes 
co 2I y ars, then that he ſhall have ro him and his 
he'1s, H, dyed at the age'of 9 years. Objeted, thar 
till H, attains to 21 years, the land deſcends to the 
heir, and for thar he never attained to 21 years,this 
remains In the heir, and the intent appears by- the 
words, that he ſhould not have, till he come to 21 
years; and this ought to precede the commencement 
of the remainder;ar d if land were leaſed ti!1H.comes 
ro 21 years, ( H then being of g years) *cis no abſo- 
lure leaſe for 12 years, for if H, dye before 21. the 
leaſe ſhall be dezrermined, which the Court agreed. 
Twas allo ſaid,thar when the particular cſtace,which 
ſhould ſupport the remainder, may determine before 
te remainder can commence, there the remainder 
doth nor veſt preſeacly, but depends in contingency. 
If one make a leaſe ro A, for life, and after the 
death of B.the remaindet ro another in fee; this re- 
mainder depends\upon contingency,for if A. dye be- 
fore B, the remainder is void. A leaſe is made-to A, 
for life, the remainder to B, for life;and if B.dye be- 
fore A.the remainder to C.for life; rhis is aygodd re- 
mainder upon contingency.If Aſurvive B:which caſe 
1s all-one with the common caſe;which is many times 
agreed on in our books,a leaſcis made to one for life, 


the 4 
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.60 Boraſtons Caſe. Ltb, 


the remainder to the.right heirs of I.S, rhis remain 
der is good upon contingency (viz) if the leſsee fy 
life ſurvive I.S.orherwiſe not;8 by the ſame reaſon, 
if a man have iſsue;a ſon of 9 years of age, maketh! 
leaſe until the ſon ſhall accompliſh his full ages the 
remainder to another in fee, as in rhis caſe, nothing 
veſteth in him in remainder preſently, q04 fut con- 
ceſſum per tot, Cur. vid, Chudleyes Caſt, Lib.1, _ 
Anf. That in Wills the intent of the deviſor isty 
be conſidered; for,when the deviſor in his life by a 
words,by good advice,might have made hisWill ſuf- 
ficient in Law;therezthough he makes it in diſorder. 
ed manner, and in barbarous and unapt words, the 
Law will order thoſe words which want order,accor- \ 
ding to his/intent, as in clock and Hamonds Cale, 
Copy holder in Borough Engiiſh deviſes to his el: Wh 
deſt Son paying 40 s. within, &c, to every of his. 
other Sons, &c, furrenders according and dyes, the. 
eldeſt Son did nor pay wirhin, 8c, the youngeſt - en- 
ters, and adjudged lawful; and reſolved ; 
Firſt, That he had a fe; for the recompene and 
conſideration, though ir be nor ro the value, makes. 
a fce in conſtru&ion of a will;:Secondly, thar though 
paying in a will.makes a condition, yer here 'tis a li- 
mitation; otherwiſe it would deſcend upon the eldeſt 
Son,whio is to take advantage of it,and then ir ſhould 
be at his pleaſure for to pay,or not, and therefore ir 
ſhall be,as if he had deviſed to the eldeſt Dyouſy, he 
fails in payment, So here the deviſor hath compured 
what profits of his land, during the non-age of his | 
ſon,will ſuffice for payment of his debts, &c.and that | 
he did nor intend that the rerm of the executors 


ſhowkd end by death of H. for ſo his debrs ſhould re- 
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main unſaris ed,and-his will unperformed,and there-. 
fore the Law ſaith,it ſhall be conſtrued,thar the exe- 
curors ſhall have till#,ſhould have come to 3x years 


of 
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Lib 3. Walkers Caſe. GT 
age, and therefore the execurors have a term for 
t years,whict rheCourr agreed, And though(whea) 
nd {then} are Adverbs of time,yert when they referr 
oa thing which mult of neceſſity happen,they make 
10 contingency; and ?ris certain, that H, did accom- 
iſh,oc might have accompliſhed the ape of 21 years; 
1nd here, if the term ſhould be ended by death, the 
emainder ſhould be void ; and the Court agreed , 
that in wills, and grants, the remainder ought to 
eſt in poſseſlion, eo inſtante the particular eftare 
ends; bur here the term did not end,&c. 


Wa.hers Caſe, 29 El:z. in Banco Regis. 


V Alker leaſes cerrain lands ro Hayes for years, 
the leſsee aſſigned all his intereſt ro anorher, 
Valker brought an ation of debr againſt Harries, for 
Went arrear after the aſlignment 3 and if the ation 
* Wh be maintainable, or nor, was the queſtion, and upon 
great deliberation and conference with orhers,it was 
adjudged per Wray chief Juſtice, Sir Tho. Gawdy, and 
Tot.Cur,that the aQtion did lye,and was mainrainable; 
inthe argument whereof many things were reſolved. 

If a man leaſe a ſtock of Cartel , or other goods , 
rendring a rent at ſeveral daies, he ſhall nor have 
an ation of debt uncil all the daies be expired, 
Likewiſe,if a man wake an obligation or other con= 
tra$ to pay ſeveral ſums of money at ſeveral daies, 
he ſhall nor have an a&ion of debr, until all the 
dates be expired, for theſe are perſonal contraRs,and 
not real + bur in caſe of a leaſe for years, which is a * 
real contra, the Leſsor ſhall have an aRion of debt 
after every day. 

By the Courr,debr doth well lyc in this caſe againſt 
the Leſsee; there are three priviries. 1, In reſpe& of 
the eſtate-only, 2, Of contra&only, 3, -O TEN 

| an 


62 Walkers Caſe. Lib. 3. 
and contra& togerher. The firſt bz:ween the Grantee 
of che reverſton,or Lord by Eſchear, and the Leſſee, 
ſo berwixt the Leffor and the alignee of the Leffee: 
the ſecond berwixt the Leſſor and the Lefſee (x; 
here) for, notwithſtanding the aſſignment, and the 
privity of eſtare removed by the a& of the Leſſee 
himſelf, the priviry or contra& remains, 

Firſt, Becauſe the Leſſee himſelf cannor prevent 
the Leſlor of his remedy; but when the Leflor grams 
his reverſion againſt his own grant he (hall not have 
remedy,becauſe. the rent is incident to the reverſion, 

Secondly, The Lelſee may grant it to a poor man, 
not able to manure the land,or for malice,will ſuffer 
t to lye freſh;ſo the Leſſor ſhall be without remedy, 
if debr ſhould nor lyc againſt the firſt Lefſee,” - + 

Third'y,There is privity of contra& and eſtate to- 
gether, as betwixt the Leffor and the Leſſee, 

If a tenant in Dower,or renant by curteſie, aſſign 
over their cſtace,yet the privity of the aR.on remain- 
eth between the heir and them), and he ſhall have an 
ation of waſte ag1inſt them for waſte done, after the 
aſienmenr, but it the heir grant over his reverſion, 
then the privity otic aRX.on is deſtroyed, and the 
Grantee may not have any ation of waſte, but oniy 
againſt the aſſtgnee;for berween them is a privity of 
eſtate, and berwegn the Grantee and the Tenant in 
Dower,&c is no privity at all. 

}f a leffor enter for condition broken,or if a leflee 
ſurrender to the leflor, yer the leffor may havean 
ation of debr for arrearages d'ie before the confditt- 
on broken,or the ſurrender,and chis in reſpe& of the 
contra& between the 1:{$9r and the leſsee 36 of jrhe 
es 47icani Gloyers Caſe adjudged,the leſse: 
afliens his intere{t, the leffor bargains, &c. the ve- 


vertion,the bargaince ſhall nor have debr againſt the 
leſsce,bur agreed, that the loſsor himſelf might. | 
37 El; 


Lib.3. Walkers Caſe. 63. 
37 Elix, in Panco Regis, Int. Overt on and Siddalls 
Two points were reſolved, Firſt, if an Executor of a 
leſcee for years, aſſign over his intereſt;that an aQi- 
on of debr doth nor lye againſt him for rent due afrer 
the aſſignment. If a leſsee for years aſſign over his 
incereſt and dye, the execuror ſhall not be charged 
for rent due atter his death, for by the dearth of the 
- WM lefsces the perſonal privity of che contra (as to the 
; MW action of debt) in both theſe caſes were determined, 
i WH 40 of the Queen, Broze and Hoxes Caſe, A leſvee of 
\ WW three acres rendring rent,affigns one to B. the leſsor 
ſuiſers a recovery to the uſe of C.in fee,who bronghr 
r MW debr againſt the firſt leſsee, adjudged ir lyes, for the 
, WI 1<'5cc aſſigned his intereſt, bur for part;for the priviry 
of Eſtate remains,becauſe he aſſigned bur part,q1 of 
. MW thc Queen, Mirow and Turin Caſe,in debr againſt 
rwo Adminiſtrators, upon a Jeaſe made to their Te 
n WM ftator, the Defendants plead,rhat before the rent ar- 
- WM rear, the one of them had afligned all his incereſt ro 
nM 1. S. of which the Plaintiff had notice, and accepted 
« Wl the rent by the hands of the afſignee, due after the 
aſſignment, and before that this rent now demanded 
« MW was duc, the Plaintiff demurred, and adjudged 
y MW 2gainſt him, becauſe the privity of the contraft was 
f MW d:rermined by the death of the lefsce, and rherefore 
n after the aſlignment made by the Adminiſtraror, 
debt doth nor lie for rent due after the aſlignm, Al- 
{o!it was ſaid,thar if a leſsee aflign over his rerm,the 
leſsor may charge the leſsee or Nis Aſtignee ar his 


Aftignee, he hath determined his EleRion, and ſhall 
not have an aQion after againſt the leſsce, for rent 
Ue after the aſſignment, no more than a Lord ha-« 
- MW. Ving received the rent of the Feoffec, ſhall ayow up- 
« MW *ithe Feotfor afterwards, 


c 
t 
- W Eicftion. And if the leſsor accepr the renc of the 
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64 Butler and Bakers Caſe. Tib.y,! 
Butler and Bak rs Caſe;33 and 34 of the Queen ſo.) 


V .B.& his wife ſeiſed of the Mannor of H. (by. 
an eftare made to them during coverture for” 
the joynrure of rhe wife)in"tail,holden zz Capite,and* 
W. ſeiſed of land in F.beth which amount to a thir$ 
part of all his lands;and alſo of the Mannor of T:# 
Capite,which amounts ro two parts; W.deviſes T. to' 
his wife, upon condition that ſhe thouJd rake no for-. 
mer joynturezand died the wife in pays refuſed H.the 
queſtion was,whether theW1ll were good for the ins ' 
tire Mannor of T. or bur for part, by the Star. of gy | 
& 34 H.8. Reſolv That ar common Law,if a gifr be 
to a husband and wife in tail,&c. the husband dyes, 
the wife cannordeveſt the free-hold by any verbal 
Waiver or diſagreement in pays; as if ſhe ſay before 
entry, that ſhe will never agree to it, ſhe may enter | 
when the pleaſes; ſo, if ſhe ſaith(reciting her eſtate) 
that ſhe aſsents,&c. ro the ſaid eſtate, yer afrerwards . 
ſhe may waive it in a Court of record;bur if ſhe en» | 
rers into the land,-and rakes the profits, though (he. 
fiith nothing, -tis a good agreementin Law, for the * 
Law more reſpe&s as without words, than words , 
without a&s,& a frechold ſhal not be ſo eafily deves * 
ſted, to the intent that the tenant to' the Precipe - 
ſhould be the beiter kno yn-Bur as an a& in Pays may * 
amount to an agreement;ſo It may amount to a'diſa- | 
gfreement,burt this is always of one & the ſame thing, 
If the tenant by deed infeoff theLord,and a ſtranger, 
& maketh livery to the Lord, if the Lord diſagree by } 
word, *tis worth nothing; and if he enters generally, ' 
and takes the profics,*ris an agreement; bur if he di- 
ſtrains for his Scigniory, ®tis a difagreertent, yet \ 
. fone caſes a claim'by ' words ſhall dire& rhe entry to | 
be an agreement to one eſtate,and a diſagreement to , 
another, &c, Sce the Book at large, bur a man may 
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Lib.3. Butler and Bakers Caſe." 65 
veſted the property of Goods and Chartels, or an 
bligation ſealed co him by diſagreement in pays, | 

Reſoly. That though the eſtate was created by way 
f uſe, which uſe,before the ſtarute, mighr have been 

aived in pays; yet now the ſtatute hath ſo incorpo- 
rated the uſe and poſſeſlion of the land, that it can= 
or be waived ip pays,more than an eſtate creared by 
coffment, &c.yet-'rwas here reſolved,Thar rhe refu - 
ſal in pays to have H, and the entry, and agreement 
o T.was a good agreement to the onezand diſagree= 
ent to the other, And this by 27.8 c. 10. If any 
woman hath lands,ec. aſſured after marriage,&c. af- 
ter the death of the husband,ſhe may reſuſe her Joyn+ 
ture, and take her Dower, &-c, And upon theſe words 
he Courr agreed, That a woman might refuſe her 
Joynture 33 pays, and be indowed-by conſent or writ; 
The great doubt was, if by his refuſal of H. by ope< 
ration of Law, it duth deſcend+.immediarely ta the 
heir afrer thedeath of the Deviſor, for to ſatisfie rhe 
ſtatute which ſaith, 'The Kiag ſhall take for bis third 
art ſuch Manners, &c. as ſhall deſcend, pc. immecdt< 
vely aftcr the death of the Deviſd;.. 

Reſoly, Firſt, Upon the reaſon of the common 
Law,the refuſal ſhall nor have ſuah relation thar the 
deviſe (hall be good for the 'intire Mannor of T. for 
arelationisa fiftion of Law, to make a nullity: of a 
hing ab zxitzo, to one certain intent, which in truth 

ad being, and that propter neceſſitatem, ut res magis 
aledt,9 14m pereat.1 1 Ez. The law will make a nulli- 

y 4b74:t;0, thatthe wife ſhall have dower,but not as 
0acolla teralintemt,as if the reverſion were granted 
if the lands which the husband and wife held in:rail, 
and the wife for to have dewer difagrees, yer the 
grant 18 good, for ſhe may be endowed, though the 
rant ſtandy and zelatio eſt f(tio 'juris, & intenta ad 
mm: And though relations aid aQs in law, as: Dow - 
er, 
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B56 ' Butler and Bakers Caſe. Lib] 
er,y atwill never aid the as of the party, to avoid 
them by relation;as a man infeoffs an infant,or fem 
covert, and after gives,&c, or deviſes the land," 
any thing out of at, the infant or husband dilagree 
this ſhall have relation betwixt the parties, that x 
infant or husband ſhall not be charged in dainage,, 
bur'ſhall-not make the void deviſe,&g, good. A leaſe 
for life, the remainder to the King, the King grant 
his remainder, the deed is inrolled, it ſhall have re- 
lation to make this paſs: ab: tro to rhe King, nott 
make the void Parent good, And as relations extend 
| only to the ſame thing, and the ſame intent; ſo ally 
ro the {ame parties, not for to prejudice a-ſtranger ; 
freffmenr of a Mannor,. and a long time after livery 
the tenanrs atroyrn; this ſhall have relation ro make 
the ſervices pals aþ init io,or otherwiſe they could ne- 
| ver paſs, nor be parcel of the Mannor, but notfer to 
charge therenants for the arrerages in te mean time 
So here, the refuſal fhall relate as ro the Mannor 
H onlygnot to T.and'to the wife only,but not ro pre 
Judice the heir(upon whom part of che Mannor of T, 
deſcended)ro make the Jeviſe good forthe third patt 
which was void at the time of the death : For, Om 
teſtamentum morte co/ummatum eſt &as it was at ti 
dearth, ſo ir ſhall remain. Reſolv. Thar after the it+ 
cute of 27 H.$8.and before the ſtatute of 32 H $:the 
Mannor of T. was nor deviſable, and therefore whel 
the deviſor hath nor'purſued the authoriry,which th 
. A of 32 and 34 H.8. gives, *twas void for patt 
The firſt branch he hath nor purſued,which ſaith 
(That ally&-c. having a: ſole eftate in fee: fimple in al 
Mannors,&c.fhall havefull and free liberty,ebc.t0 di 
poſe by bis laſt-witl.in writing; as muCh as'of, ©. 4 


ſhall amouat to the clear yearly value of 2 parts 1131 
be divided, Far he had not the Mannor of H, for ul: 
wife had it joynily. with him.Sec many excellentC# 
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ib.3. Butler and Bakers Caſe, 65 
fes in the Book ar large, adjudged upon this/word 
(Having) in the-ſtarutes,the Tritinm of a Will ought 
ro be full and perfe&,which 1s the writing, & there= 
fore if the devifor command one 10 write his Will, & 
he deviſes white-Acre to A andchis heirs, and black- 
Acre to B.and his heirs,and dies, before the deviſe ts 
Bis written;yet the deviſe to A\;s:good, Bur if he de- 
viſes to A &c, upon condition, and he writes the de-' 
viſe, and rhe reſtaror. dies before the writing of the 
condition,'tis void;for in the one caſe rhe deviſes are 
ſeveral, and the one is perfe&; inthe other Caſe pris 
maimed and imperfe& ; for the intire deyiſe was nor 
fullypur in writirigz- fo 'twas reſolved in the Caſe ar 
barr, thar: neither the commencement, nor the end. 
of the Will was full or perfeA;for at the time of wri- 
ting of it,and ar the dearh of the deviſor, he had na 
OE power in reſpe& of the joynr- eſtare-in H.to diſpoſe all 
ue the Mannor of T. which amounts-to the value of two 


VU parts of all, Alſo,/upon the firſt Branch, he ought to 
i hav a ſole eſtate, and here his wife is joyntly ſeiſed 
I with him, and ſhe cannot diſagree during coverture. 
at The ſtatute gives liberty ro him for to deviſe two 
"Ye parcs by Will,but this 15 to be intended of ſuch land, 

Which he might: convey by a& execured; buthere by 
tf afon of the undivided eſtate of the wife, he cannor 
ur diſpoſe it but during coverture, Alſo the third part of 
Clear yearly value is ſaved to the King, and the intenc 
of the ſtature wargthar the King ſhall have the equal 
benefit at leaſt for his third partzas rhe deviſee hath! 
far'two parts; bur here the diviſee had two parts ab- 
(olurely,&.the King bur a poſlibility,viz, If the wife 
would diſ2gree,which is at her pleaſure,and-this ſta- 
Lute hath been conſtrued, thar equality ſhould be ob= 
"JW (crved, A man which held three Mannors of three 
"VF Lords,could nor deviſe two of them, but rwo parts of 
hk cry one,upon theſe words (Clear yearly py” 

n 2 ne 
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68: Butler and Bakers Caſe, Libs, 
ſaid rhat of Inheritances,which are norafany yearly 
yalue,ſome are deviſable,ſfome not,as bona '& catalli 
feloaum,fugit. or utlagat, Fines;amercianrents within 
ſuch a Mannor or Town,theſe cannot be deviſed, nor 
left to deſcend, bur a"Lret, Warf,, or Stray, or other 
hereqgitamcnrt appendanr, or apputtenant to a Man: 
nor, paſs by deviſe of the Mannor with ch*appurte: 
nances as incidents, and the ſtature had no intent for 
ro diſmember theſe things,which'by lawful preſcrip. 
tion had been united.Bur if a hundred;wich goods of 
Felons, Outlaws; Fines, Amerciaments, return of 
Writs, and ſuch other caſual herediraments, within 
the ſame hundred, have been accuſtomably demiſed 
for a yearly rent, they may be deviſed: within the 
purview of the ſaid\a&.” Twas ſaid upon the wordsof 
the Star. which ſaics,that he may deviſe a rent com- 
mon, &c. Out of two parts, that a deviſe of a rent ef 
the full value our of all 15 yoid, bur our of two part 
tis good, And *rwas obſerved, that upon 32 H. $8.4 
deviſe of all his land had been good for two parts, a 
adjudged in ##10ns Caſe, tor land is fererable, but 
a rent is a thing intire, and 34 H, 8. only gives ail: 
thority for to deviſe it. 
' Theſecond branch which ſpeaks of diviſion, can- 
not be ſatisfied; for, during his iife, he himſelf could 
hot -(ſet it out) and after his death, it ſurvives tothe 
wife. The third and fourth branch is nor ſarisfiedin 
this word (immediately)for till diſagreement, without 
queſtion the Mannor of H, ſurvived to the wife and 
if an office had been found before diſagreement, wuh: 
out doubr,the Queen ſhould haye athird:parr of the 
Mannor of T.-and the deviſe being void at the death 
of the deviſor, and the third part lawfully veſted in 
the heir by deſcenc, it cannor:bermade good andde- 
veſted by 4 ſubſcquenr diſagreement.)L'ttler: deſceſit 
roche heir of renant by the courtehie of hangs * 
rel 


Lib,z3: ZBatler and Bakers Caſe. 69 
eſs, doth not. rake away encry,/,for the heir. comes 
not in immediately, and 'twas agreed, if a man;deyi= 
ſcs two acres holden by Knights ſervice,and a reverſt- 
on upon a leaſe for life deſcends to the heir z rhis is 
no immediate deſcent within the ſtature, bur the 
third part of the rwo ought to deſcend; fee many ex- 
ce'lenr Caſes of deviſes adjudged: upon the ſtatute, - 
Another good. Caſe of relations, Zenwngs and Brags 
Caſe, a difſeiſee, makes an Indenture purporting a 
leaſe for years, and* delivers it,to a ſtranger, our of 
the Land, as an Eſcroul, and Cha, by 3h for to 
enter, and deliver this as his deed, to the Lefſee,who 
doth it, and adjudged a good leaſe, and this diver- 
ſity agreed, | Fit: | SUWTY 
- Firſt, When the perſon at the firſt delivery hath 
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0 good deed ab-injtz03/ and ro ſome intent,. ut res magis 
ui valeat,efcc, it ſhall nor relate, yer in truth, the {e- 
n6 WY cond delivery hath all its force by the firſtzand is. bur 
a execution and*conſummation of the former, as at. 
he WI Barr; for if ir ſhould relate to the firſt delivery, then 
th « would avoid the leaſe, for it ſhould be made by 
0 one who was out of poſſeſſion, &+ Fiftio legis inique 
1e-W operatur alion; damiium vel injuriam | 

Mg Thirdly, *Twas reſolved; that-as ro collateral aQs, 
that there ſhall be no relation Onmmine,as if the Obli- 
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70 : Ratcliffes Caſe." Lib;4i 
gee releaſe before the ſecon4 delivery; fuch'relealy 


\ 


1$ yoid, 


Raliffes Caſe, 34 of the Queen, fo. 37; 


A Feme ſole deviſes Socage lafid *to the ſon's. 


"her daughter in tail, the remainder to two $i. 
fters of rhe deviſee, and to the heirs of their two bo- 
dies, by equal portions to.be divided, the remainder 
in fee es Morker of che daughtets;;and dies; the 


fon dies'wirhent iſſue ;3, Martha one of the daughters 


dwelling jn her Mothers houſe (daughter-of the &- 
viſor) within the age of 16, and above 143 departed 

t the ſecond hour in the night, with the conſent of 
Ni hunband of her Mother(in whoſehouſe ſhe was) 
Cit miles, and there married ER. The iflue wis, 


ether BR. the Mother, had the eiſftody of the 
ſaid M, at the time of the contra” and” marriage 
aforeſaid;for if ſhe had, rhen the land &f'M, was loſt 


by the ſtature of 4-and 5 P..and M: thx 3; 

Reſoly. That there were two Habriers of cuſts- 
dies,or Guardianthips;the one by the common Lay, 
the other by the Natute; ar common Law, | 4 manner 
of Guardians,viz Guardian in Chiyalty, Socege,Ns- 
Tare, by Nurture,” The firſt cwo are fully deſcribed 
In our Books; 'but grem controverſie was at batr, 


for Guardian by Nature: $2me held,that the Father 


- only ſhall have the cuſtody of his fon and heir ay- 
parent,within age; fiot the Mpther,Granhd*ather,Rc. 
Alfſo,thart the Father ſhall not have the'tuſtedy of his 

daughter and heir, for ir- ought robe'fuch an heif, 

as ſhall continue ſole and” apparent heir-; as the 
father ſhall nor have the cuſtody of che youngeſt'fon 


in Borough Englith,for renure in Chivyalry, Others 


; affi'm, that nat ofily the Father, 'but'eyery anceſtor, 
" male or female; ſhall haye the cuſtody of his heir ap- 
v: 4 parent 
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Lib. 3+ 
puent,male of female, Treſpaſs quare Lconſengiine” 


(though ſhe had no land) brought rayiſhment our» 
ward of | her ſen and heir, againſt the Grandfather, 
who had land that might deſcend, By the Courr both, 


erre,for *tis true, rhat every anceſtor.ſhall have.greſ= 


paſs or raviſhment of ward againſt a ſtranger, for.us 
heir,male or female,and the writ thall ſay, Cum, ma» 
ritagium ad ipſum pertinet;and gord reaſon,for Wy 
ſtabliſhmens of his houſe conſiſts upon providing of a 
convenient marriage for his heir apparent, & ut maty 
ters not of what age ſuch heir is, bur ſach ation lies 
nor againſt Guardian in Chivalry, by-gny of his an- 
c:ſtors but re Father. $9 rheCougr refolv'd here,rh 
Mother could nor be guardian in Socage, if the lat 
had deſcended to the daughter 3 Nor by, nurturegþ&e 
cauſe ſhe was above 14, bur the common Law giyes 
remedy againſt, a ſtranger as aforeſaid, Reſolved 
here, the Mother ſhall have rhe. cuſtody within the 
provifion of the A which hath ardained two new 
manners of cuſtodies. x . By reaſon of nature. 2.,By 
affignarion; the firſt, the Farher, after his death. the 
Mother; the ſecond by affignationof rhe Father,; by 
his will, or any a& in his life. Sec.the Book ar lar 
for the expoſition of this ſtature, ie] 
Reſolv, Thar the afſent of the husband: was nar 
material, for rhe ſtatute hath annexed the cuſtody 


ta the perſon of rhe Mother, jure naturg,which is in- 


ſepzrable,and by marriage cannat_be.transferred to 
the husband, the Father (hall not forfeit the ward- 
ſhip by ourlawry, nor ſhall his Execurtors have it. -: 
Reſolv Though ſhe departed our of the houſe f3x 
hours before the.contraR, yery in Judgment of Law, 
the Mother had the cuſteiy at the time. of the con» 


tral; for, *is. jleputably aancxed to the perſon-,af 


the Mother, 4 Reſoly, 


Ratcliff Coſe, >" Oil 


um & heredem of the Plaintiff  cxjus maritagium af 
j2ſum pertinet, &c, rapuit, &c lyes.. The Mothe® 


- 


72 Ratcliff. [; Cale. ' þ Lib, 
; Reſolv. Thar by rhis deviſe, the rwo daughtery: 


were tenants in common in tail, by theſe words 
(equally to be divided) though they never make pare 
- rition znfatt, and fo ir hath been often adjudged, .. 


' Reſolv, Thar rhe! husband and wife damſcl, had 
good title upon this verdi& againſt the other daugh- 


rer; for, by thele words (to the next of kin to whom the 


inheritance ſhould,ec.come after ber deceaſe during the | 


lift of ſuch perſox;whoſhall ſo coatraft,onc.) it ſeems 
the daughter ſhall not have the forfcirure, for 


though ſhe be of the blood, yer if M,'dye, her iflue | 


hall have the land, if wichour iſsue, rhe Mother in 
the remainder. ; TI | 
-”Torhe objeQion;thar the Mother: cannot have: ir, 
for ſhe'is not of the blood of the daughter, but 2 con: 
tra Father, or Mother are not next, to whom admi- 
wiftrarion ſhall be granted; and land ſha'l eſchcat, 
Tather than it ſhall go to Father; or Mother. . 


"> Reſolyed often againſt 5 'F. 6. thar the Father or 


Mother are next ro 'whom adminiftration may: be 
pranred,and Littleron ſays,thartheFather:is nearer of 

od than'the-Uiicle, and therefore the Father ſhall 
have a remainder limited to the next of blood of the 
Son,bur he ſhall nor have an inheritance by deſcent 
from the Son,” for a'Maxim prohibits"it. And *rwas 
ſaid ar barr, if he in reverſion had been brother: 
the half blood, he might have entered, as proximus 
' "de ſanguine,yet none of the half blood could inherit, 
"See the Book ariharge,where is excellent learning of 
Ueſcents; as alſo the learning: of Poſſeſſio fratris, &. 
Reſolved by theCourt,thar ir:dot'rnor, come in. qut- 
ftion, who fhall enter for the forfeiture by the ſtar. 
For the iſsve was joyned upon a collateral point,whe- 
:ther the Mother; had the cuſtody.ar rhe/time-of the 
Contra; andthe finding of the Jurys nor material, 


* { 
, 


and herefore; tliough che Plaintiff (who was Leſiee 
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Bo ytons Caſe. | 7 | 


tcle againſt rhe defendant, being leſsee' of the hus- 
band of the other Siſter, yet, becauſe the iſsue was 
found againſt him, judgment was given Dwod nhl 
captat,@&C. Bo I: | 
Boytons Caſe,3 5. Elk.in bance reg#f0.43, + 
Writ of cap. ad ſatisfaciend. is retornable at Weſt » 
minſtcr die Lune prox. poſt, Craſt. Animar. the par= 
ry is arreſted, the Sheriff is net bound to bring the 
priſoner in recta Linea, from the place where he was 
arreſted, or fromghe County. Bur if he have the pri- 
ſorer in Courr ar the day of the return (being never 
out of his cuſtocy in rhe mean ſcaſon) it is good : 
Bur if a Sheriff or a Bayliff aſsent,that one who is in 
execution,and under their cuſtody, to go our of the 
Gaol for a time, and then ro return, yer although he 
rerurn ar the time, it is an eſcape. And ſo it is Vike= 
wic,if a Sheriff ſuffer him rogo with a Bayliff or a 
Keeper, for the Sheriff ought ro have him in artta 
cuſlodia,and the ſtatute of Weſtminſter 2. cap. 11. ſays, 
Duod carcert mancipentur inferris. So as the Sheriff 
may keep him in Iron and fetrers, tothe intent that 
they may ſooner ſatisfie their Credirors. The Sheriff 


| up014 Habeas c07prs. for one in execution may bring 


the party what way he will,ſo as he have his body ar 
the day, according to the Writ ; If one in execution 
eſcape out of the Gaol, and fly into another County, 
the Sheriff upon freſh ſure, raketh him again before 
any ation broughr againſt the Sheriff, che Judges 
have adjudged this noeſcape;and if one in execution 


eſcape de ſ04 tort.,and be taken again, he ſhall never 


have an audila guerela, becauſe a man ſhall nor rake 
advantage of his ewn wrong. - | 
Sir George BroWnes Caſe, 36 of the Dycensf0.56.. 

Slue in ſpecial rail, the remainder ro himſelf'in 

| lee, in the life of his Mother, tenant in ron tall 

| | evics 


74 Sir George Browns Cafe. Lis, 


levies a fine(in truth, wich Proclamations,though they 
were not found) to Sir G.B, the Mother (livingthe 
Son) leaſed for three lives, which was not warrants 
ed by 32 H.$ upon which Sir G. B. entered. 
Reſolv.Thar the leaſe for three lives,though wich, 
out warranty, was withimt1H:7.whicſaith,(diſcon 
tinue,alten,zoleaſe, on confirm with warr1n'y) tor, the 
intent of the ſtature was, to. prohibit nor only. eve. 
ry barr, but: every manner of diſcontinuance which 
puts the heir to his real aKion ; and becauſe a re- 
leafe or confirmarien, is no diſcomginuance w.thout 
warranty ; the warranty referrs to rhem, to make 
them equivalent to an eſtare which paſſerh by livery, 
Note, the title of the AR (D:/continuance of right, of 
eſtate) alſo in the A&*cis ſaid, If no ſuch diſcomian- 
ance, warrant, nor 1e:overy bad been; - fo that difcon- 
tinuance ſtands in equal degree with warranty. ;,- 
Reſolv. That if the ifſue had: granted his rema 
der in fee only, and not barred his-rail, he might 
have entered by the words of the AR, for rhe forfei- 
rure, which faith, Every perſon to whom the :ntereſt, 


&e. 1ile or inheritance, after the deceaſe of ihe waman 


ſhould aypertaingnay enter and enjoy, &c, as if no ſuch 
diſcontinuance had been made; and if no fuch. had 
been, the land ſhould deſcend ro the iſſue. | 
Refolv. That in this caſe, Sir 6.8. ſhall enter; fo 

if no diſcontinuance had been, he ſhould enjoy it a- 
-gainft Anthony the ifſue;and all rhe heirs of his body, 
though the fine be levied in the life of the anceſtor, 
for 32 H.8, ſaycs, In any wiſe iatailed to the perſon ſo 
levying the fine, 6:to any of bis anceſtors ; and though 
ir work, part by conveyance, part by concluſion, yet 
rhe tail being exrin& by the fine, 'Sir G.B. in re- 
mainder ſhall enter; The ſame Law in this caſe, 
'though the fine-were withour Proclamations, fer thc 


fue againſt his fine cannot enter ; but rhe entry of | 


* the conuſee is lawful, Anderſon 


3 : 


Lib: 3. Rigewates Caſe. T5 
- Ander/on ſaid, where *twas inverted” (to make an 
evaſion our of this AQ) that a woman ſhould accepr 
a fine come ceo, &c. and render for a thouſand years, 

crending this not within the words(diſcontinuey ali- 
ta,reled'e with warranty,&c. that this wes an aliena- 
rio within the intent of theA& or orherwiſe the ta- 
cure ſhould ſerve for nothing,and ſo irhath been re- 
ſolved. * FECT." e294 | 
Rigewaies Caſe,z6 Elin ban'o rtgis,fo.52, 


F was reſoved pertot, Cur although the'prifoner in 
'Jexecution eſcape our of view; yer if freſh ſuce be 
made,and he be taken again in  ecent: inſecntione, he 
ſhall be in execution, otherwiſe ar the turning of a 
coraer. Or by entring into a houſe, -or other means, 
the priſoner may be out of viewzand although he fly 
into another Country, yet becauſe the eſcape was of 
his own wrong,whereof he may notrake advantage, 
the Sheriff upon freſh ſure may rake hin there, and 
ht ſhall be in execurion,” Bur if che Plaintiff bring 
his ation againſt the Sheriff upon the eſcape, before 
that the Sheriff take himz or if the <heriff do nor 
make freſh ſure, yer in/borh rheſe caſes rhe Sheriff 
may take him,and keep him in his cuſtody, uaril he 
make agreement with him,or he may have an a&ion 
of the caſe for his wrongful eſcape And although the 
defendant be taken upon a cap ad ſa!!5facrend um, and 
efcape, yer if the Writbe not ferurned an4 filed, the 
Plaintiff may have anew cap. zd ſa'isfacienal againſt 
A'm; and rake him again and he ſhall'nor take ad- 
vantage of his own wreng.- But if the Plaintiff will, 
he'may charge the Sheriff with the eſcape, ifhe did 
nortake him again in freſh' ſute before the aRion 
brought; and when the priſoner 'eſcapes of his own 
wrong, and be taken again, he (hall never have an 
ara querela againſt the Sheriff, Bur-it:ts otherwiſe 


if 


76 Lincolu Colleage Cafe. Tb, 
if he eſcape with the conſent of the Gaoler, then he 
may not take him againz and'if he do, then he ray 
have an audita querela. *: my 
Reſolved, 'that the barr was inſufficient, for the 
Plaintiff counted of an eſcape in L9ndon,and the dei 
fendant juſtifies the reraking in Devenſhire, ſo that 
the eſcape at London was nx anſwered;bur thePlain. 
riff nor denying thi. freſh ſure, bur by Proreſtation 
relying upon this,thar he was out of view, *rwas ad- 
judged _ him, bur if he had demurred upon 
the barr, he ſhould have had judgment, | 


Reſolved, thar after Demurrer,there ſhall not he 
a Repleader, for rhe parties by . mutual conſent have | 


pur thenifelves upon the, judgment of the Court, 
and therefore wichvut rheir confent, chey cannot rc» 
plead, and ſo ſeyeral times adjudged. 


Lincola Collrdge Caſe, 37 & 38 of the Ducen, fo. 59. 


Usband ſciſed ro him;and ro-his wife for life, and 


:o the heirs of rhe bo1y of the husband, dyed, 


the iſcue, in the life of the wife, then tenanr of the. 


frce-hold(for fo the pleading was which ſhall be in- 


rended by diſseifin,for no ſurrender or forfeiture was 


alledged, 4 H.8. ſuffered a recovery, with fingle * 


voucher by agreement, that the recoverors, ſhould 


infeoff L. &c. to:divers uſes;and rhar the wife ſhould - 
releaſe to them with warranty, which was done ac- © 


cording 1 1 H.8, The wife dyed, after the iſue dy- 
ed; after his iſsue in the rhird. degree enrered ; ;the 


queſtion was,wherher the collateral warranty ſhould 


'bind ; the recovery.did not come- in queſtion, for by 


the pleading ir ſhall be intended, that he was ſeiſed 


by other title, than by the rail;fa the ſingle voucher 
not material, | gd he 


Reſolved, that though the rſt branch of the Sra- | 
cute 


* 
0. . £ 


Lib.3. Lincoln Colledge Caſe. 77 


meoef 11 H.7.ſays, that the warranty ſhall be void, 
yer the clauſe following(&+ that it ſhall be lawſul,E&c. 


to eater )being annexed to the firſt, expounds the ge- 
nerality of it; and though he ro whom the intereſt, 
&c.after the death of the wife appertains, may avojd 
it by entry, yet *tis in force againſt all others; and fo 
the |udges have expounded other ſtatutes, 8 H.6. 
All Outlawries, ſhall be void, except a Capias be a- 
warded againſt rhe patty, in the County, where,&c. 
yet this ought to be avoided by error. The ftature 
of 1 of the Queen ordains that all grants, &c., by a 


| Biſhop, in other manner than, &c, ſhall be utterly 


yoid, bur 32 and 33 of the Queen, betwixt Sale 
and the Biſhop of C, and L. a grant of a next avoi- 
dance ofa Church (not warranted, &c.) was not 
voidable againſt the Biſhop himſelf;bur only againſt 
his ſucceſsors. And with this reſolution agrees 
27 H.8, upon the ſame ſtature of 11 H. 7. 
Reſolved,thar this warranty was our of the intent 
ef the AR, which only reſtrains warranty which 
prejudices the heir in tail, or thoſe in remainder, 


| but whenthe warranty, &c. of rhe wife, is bur for to 


perfe& and corroborate the eſtate aſsured by the iſ- 
ſue h'\naſelf, &c, tis nor reſtrained by the AQ, for it 
ſhall be intended to the benefit of the heir, which is 
the reaſon that a common recovery is nor reſtrained , 
by /. 2, for the intended recompence ; and if the 
wie and the iſsue had joyncd in a fine, this had bar- 
red the tail, ſo, if the wife had ſurrendred, the iſsue 


| might have ſuffered a recovery. H.39 of theQueen, 


the caſe was, that the younger Son tenant in tail 
by deviſe, was vouched in a recovery ſuffered by a 
woman tenant for life, by the ſame deviſe, and this 
was to the uſe of the vouchee,and his heirs, who dy- 
ed; and *twas adjudged, that the: Siſter of the you- 
chee by the intire blood ſhall have it, not the elder 
brother, 
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brother, and rhar the recovery was not within 94 & 


the Queen, thoigh ſuffered by tenant for life #' and 
the ſtarute ſays, that ir ſhall 'be utterly void, for 
*rwas not the inrent, that the A& ſhonld extehd-rou 


recovery, in which he in remainder in rail / way 
vouched,who had an eſtate that mighr continue for . 


ever,and had the power to dock all rhe remainders's 
ſo her2, this ſtarute doch not exrend'co this wartan- 
ty, becauſe, 8c. 

Reſolv. When the firſt iſſue diſalles himſelf; fot 
to take advantage of the forfeiture,and die 3zhis iffue 
ſhall never take benekir of ir, becauſe he was nor tn 
rcr49 Atterz, nor had the immediate intereſt ar'the 
time; and this was Sir G:07g9 Brownes Caſe before, 
where the ifſue in'tail in re life of his Mother, /te« 
nanr in ſpecial tail, levied a fine withour procla- 
mations; and here.if erroc were inthe recovery; the 
warranty barrs him of his a&ion, becauſe he himſelf 
by his own aQR,harh barrd his entry, Bur here,if the 


wife had releaſed, &c, after the death of the ifſueghis 


iſſue might have avoided the warranty, | 
Note, (Reader) it ſeems ro me, if in ſuch eaſe 4 
woman levies a fine,or ſuffers a recovery,though the 
daughter entersor nor, and though ſhe joyns in the 
fine, or. is vouched in the recovery, or by any other 
a& diſables her ſelf, yer the Son! born after ſhall rake 
advantage of it; for entry upon rhe AR of 11 H.y is 
nor like entry, upon the ſtarnte of 6 R 2, cap 6. For 
there the daught?r by expreſs words hath it as a per» 
quiſire, but upon 11 H 7. per formam abort. F 
Reſoly, If renan: in tai); in of another eftare, ſuf- 
fer a common recovery, and a co'lxteral anceſtor re- 
leaſes with warranty to the recoveror.-afrer ths reco- 
Yeror mak:s a Feotfment to uſes,which are execoted 
by r1e: Kature. of 27 H 8. and he -anceſtor dyes, 
though the eftarebe'rransferred inthe poſt,beforethe 


: deſcent 
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Lib. 3, Pennants Cale; 70 
deſcent'of the warranty yer it ſhall bind,and the rer- 
re-renant ſhall reburt. Sce excellent learning upon 
this point, where an eſtate rransferted in the poſt,be- 
fore deſcent of the warranty,ſhall bind,where nor, & 
where there fhall beReburcer in ſuch-caſe,where nor. 


Pennants Caſe, 38 of rhe Ducen, fo, 64. 


LEaſ e for years. upon condition that the leſſee = 
| ſhall nor affign, &c, withour affent of the leffor, 

WH he affigns,&c. the leflor,nort having notice of the al- 
fignmenr, acceprs the rent due after, and enters ; 
it was adjudged for the lefſor his entry lawful; for 
thar the condition being collateral,the breach wher- 
of may be ſo ſecretly contrived, that it is nor poſlible 
for the leſſor to have norice thereof, and notice inthis 
caſe is. material, andifſuable zfor otherwiſe the leſſee 
might take advantage of his own fraud. Bur if a man 
make a leaſe for years, rendring rent upon conditi- 
on, if the rent be nor paid to re-enter, in this caſe if 
the lefſer demand the rent,}and the ſame is not paid, 
if after he accept the rent(before the re-entry made) 
due at another day, he hath diſpenſed with the cons 
dirion,for there the condition is annexed tothe rent, 
and he(having made demand of the rent) well knew 
the condifion was broken; bur alchough in this caſe, 
that he accept rhe rent due ar the day, for which he 
made the demand, yer he may re-enter,. for as well | 
before, as after his re-entry, he may have an ation 
ef debt, for the rent upon.the contraft between the 
leflor and the leſſee. 

If the leflor diſtrain for the rent for which the 
demand was made, he hath affirmed the leaſe ; for 
after the determination of the leaſe, he may not dis 
ſtrain fof ren. 

It was alſo reſolved;thar as well in caſe of the con- 

| dition 


oo Pennants Caſe. Lib. 3" 
dirion annexed to the rent, as. in caſe of a condition” 
annexed ro any collateral a&,if the concluſion of the © 
condition be, that then the leaſe for years ſhall he 
void, there no acceptance of the rent due ar any day * 
after the breach of rhe condition w:ll make the void 
Leaſe good. | 
Reſolved,thar as a voidable Leaſe cannot be affir- 
med by word, for money, &c, ſo the acceptance of a. 
rent which is nor in efſe, nor due to him which ac:* 
cepts it, doth not affirm the Leaſe as a gift to a 
husband and wife, and to the heirs of the body of 
the husband, rhe husband dyes, the iſsue accepts the / 
rent of the Leſsee of rhe husband during the life of * 
the wife, the wife dyes, yer the iſsue ſhall avoid the * 
Leaſe, for no rent was due. | 
And there is a diverſity b:tween a Leafe for life, | 
and for years, in caſe of a Leaſe for life, tho' gh the 
.conclufion of the condition be, thar'it ſhall be void; * 
yet acceptance of a rent due before the breach, ſhall * 
afi'm it, for the free-ho'd being created by livery, * 
cannor be dzrermined before entry, If the ſucceſsor 
accept the rent upon a Leaſe foryears of a Parſon; 
Vicar, Prebend, *ris worth nothing, for *cis void by 
d-ath, otherwiſe of-a Leaſe for life. Bur if the ſyc- 
ceſsor of a Biſhop, Abbor, or Prior, accept the'rent * 
upon a Leaſe for years, he ſhall never aBidt, for * 
2twas voidable only. it; $0 SBU 
Note (Render) it ſeems to me; if upon a Leaſe for | 
life, rhe Leſsor accepts the ſame rent whiclt was de- 
manded;he hath athi.med the leaſe,or he cannot ace 
cet it as due upon any contra; as upon a leaſe for 
years;for when he acceprs it,he cannot have an aCti- 
on of debt. for ir, but hisremedy was by aflize, 1fhe 
had ſeifin; Or by diſtreſs, bur after 're-entry he may, 
have an a&Rion of Debt. 00-0295 ES 
” If he thar hath'a rent-ſervice, - or renre-charge, ac* 
| ce prs 


Lib. 3.  Weſtbyes Caſe: Bt 

zprs the renr due ar the laſt day,and rherefore makes 

a acquirtance;all the arrctages due before,are ther= 

y diſcharged, and fo it hath beet adjudged, in Hope 

js and Mortons Caſc, 16. El, Dyer, PINS H 

. A man js not bound to pay an annuity wichour an 
uirrancey bur a rent ſervice, or rent-charge he is, 

If the Lord acceprs tho renx or ſervice of the Feof= 
ee, he loſes the arrerages inthe time of the Feoffor, 
though he makes no acquirtance z for, afrer ſuch ac- 
eprance, he ſhall not avow upon the Feoffor ar all, 
or upon the Feoffec, bur for the arrerages which in- 
arted in his ruame ; otherwiſe,where che Feoffor dies, 

I there is'fuch an. acceprance, Bur acceprance of 
enc or ſervice, by the hands of the Feoffee, ſhall nor - 
rt the Lord of relief due afcer, for that is no ſer= 

ice, if it were, debr would nor lye for it,,., 

Twas ſaid,if the,Lord acceprs ſervices by the hands 

the heir, infeoffed within age by len, he lo= 
es the wardfhip. But againſt chis *twas objeRed: 
;tſt, becauſe che Lord upon tender of the arrerages. 
nd notice,is compellable to avow upon him. Second+ 
j, he canner be concluded before title accrued, An- 
yered:The Lord. is not compellable, 8&c, for he may 
hey the collufion, :apd ayow upan the Eeoffor, and. 
y acceptance, the Lord waives the benefir of the ſta= 

te, purges the colluſion, and loſes the wardſhip, 


| Tepbyes Caſe, 40 Flix. in Banco Regis | o. 7 rx: . 
N= ftby brought an - pr; of debt againſt $þ z= 


ue & Catcher,Sheriffs of London,for an eſcape. 

ne Buſtgz was inexecurion, and in their cuſtody, ar 

he ſute of one Bighton, and ac the Plaintiffs ſure, 
Wd ar the end of Their year, the. Sheriffs delivered 
W'e body of Buſtoxz (amongſt orhers) unto che new. 
| \1 riffs by Indenture,, wherein the Execution at the 
Wie of Dighton, was IIs, burtths exccution at 
the 


þ-4 2 Dean & Chap. of Norwich Caſe. Libs] 
the ſure of 7+ by was omitted, and Buſton ſtill cont 


_ andalthoug!1 no fieth ſure be made after,they may» 
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nued in the Gaol,' and if the Defendants ſhould by 
charged in this Caſe with the eſcape,was the {Jueſt 
on? And it was adjudged thar they ſhould be charp'h 
foralthoug'y he was within-the Walls of the /Priſon, 
yer that was an' eſcape in-Law, as to'the Plaimiff 
And it was reſolved, 1hit Co inſtant, thar the ancient 
Sheriffs delivered their Priſoners ro the new Shy 
r:ff-, the eſcape begun as to the Plaintiff, , __ 
. Note hereby, that the Law 1674 one ghat re 
mains in the Gaol to have eſcaped ; and it was reſgl 
ved; that the ancient Sheriffs ought to giveinatg 
ro the new Sheriffs. a!l exccurions that they hax 
againſt'any, that are in their cuſtody; and it: wasal(e 
- reſolved, until the Priſoners be delivered to rhe ney 
Sheriffs, they reritain inthe cuſtody of the old Shy 
riff. Notwithſtanding the new Letters Patents, tht 
Writ of diſcharg-:,1nd the writ of delivery Andy 
'reſoived, that if the old Sheriff die before-a; new wi 
be made, the new Sheriff ar his own /peril-oughtd 
take notice of all executions againſt any of the-Prjls 
ners ; and this is for neceſlity:and-if one in Executid 
break the (Gaol berieen the death of the 0'd-- Shi 
rf, and the making of the new, this is no eſcape, b 
when the Sheriff is dead, all che prifoners arent 
cuſtody of the Law, untill the new-$heriff be made 


taken in poſsefion,in what place ſoever they come 


Dean aad Chipter of Norwich Caſe, 40 aid 41f 
Np 1. Queen, fpl. 73>; 0 - 
A 8.42,30.rranſlated the Priory and Covent of i 
A 4*Cathedral Church of rhe holy trinity of No Wi 
into the Dean and Chaprer, &c.and diſcharged the 
by their ſpecial names, am de habits quam de reg 
#-ſ0ſqzdecanwnes Capitnlumsperpetuis tenporibics vil 

| Fri 
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Lib. 3. Dran & Chap. of Norwich Caſe 83 
turis corporivit,& granted them all the Manndrs, &c. 

| which bf lace belonged to the Priory; & grafited th:t 
they ſhould. be the Dean and Chaprer of the Biſhop 
of Norwith;/and his ſtucceſsors:after 2 E. 6.. the Dean 
and Chaprer ſurrendered roghe King rhe:r Church, 
and poſs&fſions, Id he incorporated them by the 
name of che Dean and Chaprer, Sanite & inuvididie 
Triwtatis Now? ex funditiofe, E. 6. And regtanted : 
them thei Church and poſseſſions, by the name of 
the Dean, &c omitting ex fundatione Regs, Es. 
\ ObjcRed," that H/rbeit heretofore Biſhop of No7- 
wich was founder, and being nar party to the tranſ- 
lation, *is Voyd. 45 


p 


Anſwered, the King was founder, as appears by 
mn2ny Records,and by the foundacion 5 bur,admirt the 
Biſhop founider, yet rhe tranſ[ition was good» for the 
Pope might have diſcharged a Monk of his profeſſion, 
and therefore the King may do it, by the ſtature of 
25 H, 8. Arid thi®tranſlacion is no prejudice to the 


founder,for he remains founder, and nothing isalter- 
ed bur the rule and profefiion; and this Prior was eli- 
pible, 11 of the Queen Dyer” Corbets Caſe,proves this 
very tranſlation good,& by*judgmenr of Parliament, 
23 H.8.ſuch tranſlations are good. All Chaprers wete 
Monks, & notwithſtanding,their tranſlations intoPre- 
bends, or'Canons, the Advowſon remains as before. 
Eut admit the tranſlation void, yet, *tis good by the 

ſtarute of 35 of rhe Queen, ſee the Book ar large. 
Objefted, when they ſurrendered ro E. 6. and he 
regranted to them, by the miſ- naming. of rhe Corpo- 
tation, for - {ex fundatione Regs E. 6.) was omitted, 
| tne grant was yoid, and nothing paſsed, for the name 

of the founder is parcel of the Corporation. 

Anſwe:ed, notwithſtanding the ſurrender of their 
Church, their Corporation continues ; and they re- 
main rize Chaprec of the: Biſhop ; rhough there can- 
.*  Bpiath not 


$4 Drayand Chap. of Norwich Cafe: Lib.z, 


nor be a Gardian of Chapel, when the Chapel and' 
all che poſſeſſions are al:encd. InChriſtian policy'tway 
thought neceſſary, (for char the Churctt could nor be: 
without, Sefs and Herches) that every Ribog ſhould 
be afliſted with a Coundcl, viz, a Dean and Chaprer, 
' 1, To conſult with: thetÞ\ in deciding of difficult cons * 
troverſies of R:lig:o1, ro which purpole every. Biſhy 
habet Cathedram. 2,To conſent to every grant the Bis, 
ſhop ſhall make to bind his ſucceſſors 3 fer the Lay 
did not judge it reaſonable, to repoſe ſuch conkdence. 
in him alone:ar firſt all che potſefſions were to the Bi-. 
ſhop,after a certa.n portion was aſſign'd tothe Cha» 
prcr, therefrc the Chapter was before, they had any 
poſleflions,and of common right,the Biſhop. is Patron 
of all the Prebcnds, becauſe their poſſeſſions were de» | 
rived from himyſo that ſo long as the Biſhoprick cons. 
tinues,the Dean and Chaprer (being his counle}) re- 
mains,though they have no poſſeſſions, as ar firſt chey | 
were when the Biſhoprick confiſty all of ſpiruualty. 
The Prior &FriersCarmelites had nor any poſſeſſions, 
nor place, And 3,2 H 3 Fiz held,if an Abber or Prior” 
and covent,ſel{ their poſſeflions, yer rheir corporation. 
remains, All Biſhopr'icks were at the fqundation of the 
Kings of England,and anciert Donative by. them;but, | 
by grant of the Kings,became after Eligible by.cheir 
Chaprter;wherefore,if by cheir ſurrender,theirCorpo-./ 
ration ſhould be diffolved,three inconvenienceswould 
follow: Firſt,to the Biſhop,for his aſſiſtance in the B- 
piſcopal funQion, CERT nakic Bithop. and others, - 
rouching the copfirmation of grants. Thirdly, toall 
the Church, for how ſhould the Biſhop. be choſen 2. . | 
Reſolved, Firſt, if there were any imyerfeRion in | 
rhe Tranſl3tion, the Statute of 3 5 of the Queen hath 
made it good, - | 
Secondly,that the a& of x £.6. hath made. it good, 
rhough rhe Corporation were gone by the ſurrender, | 
and the miſnamer marerial, | Holds | 
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Lib.3. Fermors Caſe. 8 
Holden by the Juſtices and Lord Keeper, thar the 
ancient Corporation remains, notwithſtandipg the 


ſurrender, © 

96th Leffec for years of a Houſe, and tenint at | 

will of Land, and Tenant by Copy'of other land 

within the mannar of S. to Fermor, leaſed all for life 
'toI. SS, and alſo ſeiſed of other land there in fee, le- 
vied a fine with Proclamations of all meſſuages, and 
lands (which comprehend all thoſe Leaſes, and alſo 
his inheritance) by covin, to diſinherit his leſsor,and 
after the fine,alwaies continues in poſsefſion and pays 
the ſeveral rents ro F, The Lekgee for life dye:, the 
years expire,'S. claims the inherirance. 

| Reſolved,thar the Lord of the Mannor wag not bar- 
red by the ſaid fine, 1. The makers of the ſtatute of 
Wh 4 E. 7. never intended thar a fine leyyed by Tenanr 
Wt will, years or Copy, which pretend no inheritance 
nortitle to it, but intend the diſheriſon of che Lord, 
&c, ſhould bar them of their inhericance, and where 
the Stat ſaith(That fines aught to be of greateſt ſtrength 
to avoid ſtrife and debate.) rhis feoffment and fine by 
the Leſsee ſhall be the cauſe of ſtrife where none was 
before 2. The ſtature dorh not inteni,thar thoſe who 
of themſelves without ſuch fraud,could nor levy a fine 
tobarr thoſe which had the freehold and inheryuance, 
ſhould be inabled to levy a fine by making of an eſtate 
to another, by praRice and fraud, 3, If doubr be con- 
ceived upon an a& of Parliament, 'ris to be canſtrued 
by the reaſon of the Common-law,and that ſo abhors 
Iraud,& coyin,that all aQs as well judicialzas others, 
and which of themſelves are lawful and juſt, yer being 
mitt with fraud and deceir, are tortious and illegal, 
Wa woman inticuled yo have dower (which is fayou- 
- Wed in Law }by coyin cauſcs a ſtranger to diſseiſe the 
= | | G3 [5rrg* 


Fermors Caſe, 44 of the Queen, fol. 77, 
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85 Fermors Caſe. Lib. 3, 

rerretenantsto the intent to bring dower againſt him, Wi 
and recovered accordingly, *tis all void. So uf a Feme 
covert, or Infant” (much favoured in Law) - of covin 
cauſes another to ditseiſe the diſconrtinuee,and infeoff: 
them,they are not remitted.Sale in marketoverrt ſhall Wl. 
nor bind, if the Vendee had notice that.the property | 
was to another, or if the Sale be by'Covin z -the lay fl 
hath ordained th- common Bench as a Maiker overs, | 
for aſsurance of Land by fine: for it ſaith, Fins fin Wil 
liribs4 imo0nit;yer covin ſhall avoid them;A Yacat wil 
made in Banco of a recovery had by coyin,z3.%.34 
the Queen adjudged, where Tenant for life levied a 
fine with Vroclamarions, and five years paſsed, and | 
he died, that the Leſsor ſhall have five.years after his 
death, for though the ſtatute ſaves the z3ght which | 
firft ſhall grow,and the righe firſt accrued to'the leſgr 
by the forfeiture, yet becauſe the leſspr by cavind! 
the leſsce, might be barred, for he expeQerh noty | 
enter, nll afrer the death of the Leſsee, tis, no bary 
and namely, when the leſsce hath land of inheritang 
in the ſame Town, (as in this Caſe) ſo.*twas agreed 
in the ſame Caſe, if the feotfce of the leſsee for lik 
hath lands in the ſame Town, & levies a fine, &c. the 
Jeſsor ſhall have five years afrer the death of rhe leſs 
ſee, for he knew not of what land rhe fine was levied 
(nor '-eing party rothe Indenture. or agreement)&6 
So,th: judges have conſtraed rhe a@ againſt the Let- 
rer,for ſalvation of the Inheritance of him in reyerſs 
on. And 'twas ſaid, if the fcoffee of a leſ$ee for yeary 
who made a feotfment by practice, hath land in the 
ſame Ville, and levy a fine, and the'leſsee payes the 
rent to the leſ$or, it tha'l not bind, and in. the prite 
cipal Caſe, rhe payment of the-rent after. the hn, 
makes rhe fraud apparent, for by this the leſspr wai 
ſecure. and not caulfe of any doubr of fraud 
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Lib. 3. Tyynes (aſe. 87 
perceiving that C, hath right, levyes a fine, or takcs 
Gne of a Rtranper, to the intent, to barr C, this fine 
evycd by conſent ſhall bind, for nothing was done'in 
his, that was nor lawful; and the intent of the A&R. 
was to avoid ſtrife. So,if A.,(prerending tirle) dileiſe 
B, and to the intent ro barr the diſseiſee,levies a fine, 
for the diſseifor, ' Veait tangquam in arena, and tis not 
poſſible but che diſseiſee had knowledge of ir,& if he 
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l doth not enter,*tis his folly. Bar 1n the Caſe at barr, ; 
n every one will preſume that the fine is levycd of his 
| own land, becauſe that he might lawfully do ; and 


though this contains more acres, than his own land, 
this::s uſual almoſt in all fines 3 and the covin of che 
Jeſsee is the,.cauſe of non-claim of the leſgor, and a 
man ſhall not take advantage of his own covin ; and 
here the fraud is the more odious, becauſe of the great 
truſt, viz, Fealty, To the objection, that it ſhould'be 
miſchievous to avoid fines,upon ſuch nude averments,* - 3 
"was anſwered, That it ſhould be a greater miſchief, 2 
principally, if fines levyed by ſuch covin ſhould bind, | 
And an averment of fraud may be taken by the ſta-. 
ture of 27 of the Queen, againſt a fine levyed to ſe» 
crer uſes,by fraudyfor to deceive purchaſors.So by the 
ſtatute of 13 of.the Queen, an averment may be ta= 
ken againſt a fine levyed upon an uſurious contraR. 
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Twyaes (aſe, 44 Eli, in (am. Stel. ſol. 18, 
P an Information per {@þc Attorney general againſt 
Twyae of Hampſhire, for contriving 8& publiſhing of 
a fraudulent deed made of goods. The caſe upon the 
ſtature T3, El.c 5, was thus: Picrce was indebted unto 
Twyne, in 490 1.and to one C.in 2.00 1. C.brought an” 
ation of debr againſt Picrce and (hanging the writY . 
Pierce being poſseſsed of goods and chartels to the vae 
lue of 390 1.in ſecret made a deed of all his gaods &: + 
chartels ro Twyne,in, ſarisfaftionof his Debr, and yer' 
I 6 Pierce 


88 T wynes Caſe. Libls] 
Pierce continued in poſſeſſion of the ſame,and ſame 
them he ſold, and his Sheep he marked with higoyn 
mark,and after C. had judgementzand a Fier, fac, og 
the Sheriff, 8 by vertue thereof Bayliffs came ro mak 
execution of the goods, & divers perſons by the coms. 
mandemenr of Twyxe, with force refifted them,clains. 
ing them to be the goods'of Twyne by Vertue of the 
Came deed,& wherher this deed was fraudulent'or no, 
was the Queſtion»& *rwas reſolved by Sir Thomas 8: 
gerton Keeper of the grear Seal of England,and bythy 
chief Juſtices, Pophazz and Andeyſo2,and all rhe Coun: 
of Star-chamber, that this deed was fraudulent; an 
within the ſtature of 13 XZ}, And in'this tafe 'divers 
chings were reſolved; - OL 2 209 9% 128 x 0 
* Firſt, Thar this Deed had the marks of fraud,it ww 
general, and withour exception of his apparel, or any 
thing of neceſſity : for do!oſus verſatar in genevalibul 
* © Secondly, 'the Donar continuerh in rhe poſſeſſion, 
Thirdly, It was made in ſeerer, Fr dona clandeſtint 
ſemper ſant ſufpicioſa. * 6 09. . 9%: 085 2008 
'Fourrhly, It was made, hanging the Writ. 
Fifthly, There was truft berween the parties ; for 
the Dondr was.in poſſeſſion,and'uſed them,and fraud 
-35-alwaies apparelled with rruft, and truſt is the cover? 
of fraud. CT ee ho dhe, $3 
'* Sixthly, Tt was contained in the deed that it ww 
honeftly,truly&hona fide. Et clauſulz inconſuete ſemper 
adicant ſuſvitionem;& it wag reſolyed,although itwy: 
a due debr to Twyzes" and a good confideration of the 
deed, yer it was nor within Be provifo of the ſaid AQ, 
. af 13 Eliz.By which it was provided that the ſai A 
doth not extend to any cftare or intereſ} in lands,&c, 
poods & chartels made upon good 'confideration, and 
bog fide,for although it be upon good and rrue conf- 
dcraxion; yer it 15 nat bona fide,for no deed ſhal be'decs 
thed to be made bona fide within the ſaid proviſo thir 
with ge naw WIS 8.5 $9 Wy RP 6 
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ſoncpmyapich with any cruſt 3 for the Proviſo ſaith, 
pon good confiderarion,8t Bora fidesſo as good conn 
hderation doth nor ſerve, if it be not alſo Bora fide, 
\ Therefore (good Reader) if any Decd be made to 
thee in ſatisfa&ion of any debr, by one that is indebr- 
ed unto others alſog Firſtler ir be in publick manner 
before ax” Secondly, valued by goad men 
toa true Value. Thirdly, take them out of the poſgeſ- 
fon of the Donor preſently ; for continuance of poſ- 
ſeffion in the Donor is a mark of truſt, ET Ns 

© There are two confiderations ; viz, Conſideration 

of blood or narure, and valuable conſiderations 5 And 

if one that 1s indebred to five ſeveral perſons,: eyer 

one 291,” in conſideration of natural affection, doth 
give all his goods unto his Son or Coſen, The ingenti- 
en of the Sratute was, that the conſideration in his 
caſe ſhould be valuable, for equity requires that rhis 
deed that defeats others, ſhall be made of as high a 
conſideration, as the rhings are, that are ſodefearcd 
thereby: for it is to be prefumed,rhat the Father,if he 
had not been indebred uaro others, would not diſpoſ- 
ſeſs himſelf of all his goods, and ſubjce& himſelf ro 
his Cradle. And rherefore ir ſhall be intended thart it 
was todefear his Creditors, And if a conſideration of 
nature or blood, ſhould be a good conſideration with- 
in this Proviſo, the Stature would ſerve for little or 
rothing,and no Crediror would be ſure of his Debt, 

| Aﬀeoftment made ſolely in con{ideration of narure 
or blood, ſhall nor take away the Uſe raiſed upon va- 
luable confiderarion, bur it ſhall rake away a uſe 

Taiſed in conſideration of nature, for both conſidera- 

tions are in' equal; jure; and of the ſame nature. 

. Many men maryel the reaſon that ſa many AQs 
and Starures are daily made :' this yerſe anſwererh. 
| Quentur ut creſcunt tot magna velumina legs; = 

In promptu cauſa cſtcreſcit in orbe aoits. ka 
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90 Reſolntions. © Lib, z, 
And becauſe fraud abounds in theſE dayes, mor: 
rhen in former times, it was reſolved;thar all ſtaturey 
made againſt fraud,ſhall be liberally expounded,far | 
ro ſuppreſs the fraud, and according to this,ſce ſeye, 
ral reſolutions in the Book at large. | 1 
; It was reſolved,that no purchaſor may avoid a pre. | 
cedent conveyance made by Tran, but he that is 4 
purchaſor for money or other valtfable conſideration / 
paid, for conſideration of blood is a good confiderati. : 
en, bur not ſuch a conſideration as 15 intended bythe 
ftatute 2.7 El. c. 4. for valuable conſideration is on] 
od conſideration by the ſame AR, Anderſon chief | 
Juftice of the common banck ſaid, That a man whois 
of ſmall capacity, and ner able:to povern-« his lands 
that deſcends unto him,and being diſpoied to riot and. 
_ &diforder, by rhe mediation of his friends, by open a& - 
conveyes his land to them, upon truſt and conki- | 
dence, thar he ſhall rake rhe profirs for his ma;ntain- 
ance, that he ſhall have no power to waſt or con- 
fume them ;” And after, he being ſeduced by deceit | 
ful and coverous perſons bargained 'for-ſmall ſums, 
his lands of great value;this bargain,although it were | 
for money, was holden to be our of the ſtarute, for | 
this AR was made againſt all fraud and'deceir,8 ſhall 
not aid any purchaſor that cometh nor to the lands 
_ of good conſiderations lawfully without fraud or de- 
cert, And in this caſe Twyn: was convicted of fraud, 
and he, and all the other of risr, | 


/ 
Reſolutions, P, a4 of the Queen upon the 
3g Statutes of Fines, fol. 84. : 
Tenant for life, the remainder to B, in rai}, the - 
remainder:to B.' and his heirs, B. levyes a Fines 
hath iſsue and dies, before ail the Proclamations paſ- 
ſed, the iſsue then beyond the Sea, the Froclamations 


are made;the iſsue retorns, and upon the land claims 
the remainder, Re- 


Reſolve, thar the cfthre which paſced.was nor de<. 
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termined by the death of renant in tail ;/fojif Tenanr 
;intail of a Rent, Advowſon; Tyrhes, Common, &c. 
orants-by deed, and dies 3" for 'if rhe iſsve brings a 
F160 for the rent, he makes the grant voydable, 
;fhe diſtreyns, or claims1r upon the land; 'he by this 
determing- his ele&ion;.: And there is:no diverſity, 
berwixt tenant in tail of a rent, &c. and renanr in 
tail of a reverſion, or remainder upon an eſtate for 
life, though in the firſt Caſe, rhe iſsue may have a 
Form:d04 preſcntly after rhe death of tenant in rail. 
Holden by Poph:m, and divers other Juſtices, that 
theſſtature of 3 2 R.8.hath-inforced the Caſe,that the 
eſtate which paſses by rhe-fine of tenant in tail, ſhall 
not be determined by his dearh, for by this *ris pro - 


vided that fines Jevyed of any land. &c. intailed, im- 


mediate]y after the ene ingroffed, and i'roclamations 
made, ſhall be a barr, if the fine cannor be a barr 
without continuance, "the ſtarute hath provided, thar 


the Eſtate ſhall continue, for it prevides for all neceſ- 


ſary incidents to the perfeRtien, and conſummation of 
t,- Every fine ſhall be intended with Proclamations, 
for tis moſt beneficial for the conuſce,& all fines be- 
ng the general iſſue of land. are levied according. 
reſolved,that though by the death of renanr in tail 
aright tothe eſtate tail deſcendsto the ifſue, for thax 
the tenant in rai] dyed before all the Proclamations 


| palxed, yer, when they are paſsed withoutclaim, this 


rpnt is barred by the ſtatute of gz H.8. 
Reſolved,by all the Judges and Barons(bur three) 
that the jſsue (in this caſe)being heir and privy,can- 
not, by any claim, fave the right of rhe rail, which is 
deſcended to him, but that afcer rhe proclamation,he 
ſhall be barred z for, *ris,provided (that every fine af- 
Iry the engroffiag of it, and Proc{1mation bad and made, 
ſha ve a finul endy57 congludes as well privies as ſtran- 


gers.) 
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$615.) And if no Saving had been, all ftrknpers had. 
cen barred alſo, and all che exceptions extend only. 


x 


ro rangers; but the iflue is privy. 


To the objeQion 3 if by the equity of the Statutes, 
the iſſue cannot claim, &c. to what purpoſe are the 


Proclamarions with ſuch folemnities > 


Anſwered : 32 H.$. being an AG of explanation 


of 4 H. 75. as to the fine by Tenant in tail, ſhall-net 


be taken by. any ſtrained conſtcuQion againſt thelet-. 


ter; for then *ris requiſite to have a new a& of expla- 


ration, upon the explanation, ſzc 1n infiuitum. By 


4 H.z.every one hath liberty to purſue a fine accord- 


ing to the ſaid Aft, viz, with Proclamation; &c. or” 
without (as ar Common Law) and therefore the A& 


of 32 H. 8, of necefli:y preſcribes that Proclamations 


ſhall be made accordingto 4 H.7. ro diſtinguiſh it | 


from a fine at Common Law, and nor to inable rhe 
;fſue for to make claim,for this ſnould be againſt the 
expreſs intent of rhe A&, in the Preamble, and Pur. 
view, Alſo it ſhould he very inconvenient, if, when 
ſuch fine is levied, for a valuable confideration, ad- 
vancement of his iflues, or payiaents of his debrs,and 
he dies before Proclamations , that all- ſhould be 
avoided by the claim of the heir, when the conuſee 
| could not have better aſfurance, by recovery, for that 
he was not tenant to the Pracipc, See the Book ar 
large, in what caſe the ifſue in rail may averr ſeifin 


in a ſtranger, &+ quod partes Finis athil habuerunt, . 


whar nor, 

ObjeRed, r.'ris provided by the ſtatute de davis, &c, 
that as to the iffue, Fizy ipſo qure ſit nullagz. Thit the 
ftarure of 27 EF. 1. extends not to the heirs in tail, 
as $ H.4. is;for the iffue is not bound by any Record, 
which inures by way of Eftopell. 3, 27 FE. x. ſpeaks 
Pe fiaibus rite levatis, and when there wants ſeifin 
(which is rhe effence of a fine) *tis nor vie levatur, 
46 E, 3.that'tis a good Plea, Att 
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| Anſwered : TheMtature de denis,&c, was made. 1 3 
p. 1, and.the ſtarure of fines, 27 in which the iflue is 
not excepted, therefore he is bound, and accordingly 
there is a good opinion,. $ H, 4 99; 

To rhe ſecond, though the Iflue was not barred of 
his right before, 4 H. 7. yet he was cſtopped to ſay, 
wy partes Fints wibil babuerunt, | | 

To the third, Fiais ritelevatus, is intended in_ due 
form of Law, which it may be, chough ic be only by 
way of colluſion, for the ſame AR ouſts the parties 
from ſuch averment; and 46: E-3. is to be intended of 
a collateral anceſtor, from' whom the heir dorh' nor 
caim the Land, and then the avermentis good. 

In Conisþies Caſc 'twas reſolved, upon a fine levyed 
t0 tenant in tail in remainder, by tenant for life, and 
a grant and render of a rent, chat this was nec within 
the ſtatutes of 4 H. 7. or 32 H. $, for rhe fine was 
not of the land ic ſelf which was intailed, bur of the 
rent newly creared our of zHe land, And in the Lord 
Zouhes Caſe,” twas reſolved, that 4 H.7, and 3 2 H.8. 
doexrend ro fines levyed by celluſion, and ſhall. 
bind, though partes, &c,1mbil babuerunt ; as if tenant 
intail makes a Feoffment, or be difleiſed, and levies 
afine: for the ſtatute ſays, (AU Fines of any lands,8c. 
"any Wiſe intailed tothe preſon ſo levying, or to any of 
bis anceftors) and in 4 H.7.the excepiion,qued partes, 
&c.#s ſaved to all perſons net'party ,nor privy to the ſaid 
Fine; and the. iffue in tail is privy, for Wclaims as 
heir by deſcent, and if ſuch fine ſhall barr, where the 
tenant in rail had nothing, though the iſfuc. enter 
ter the death of the anceſtor, before all rhe Precla - 
mations paſs ; & fortiori here, when tenanr in tail, at 
the time was ſeiſed of an eſtare;though '*twere in re- 
yerion, See Archers caſe,' where a fine ſhall barr the 
IWue, where the Father had only a poſſibility ar the 
une of the fine levyed. 


Purſlowes 
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Purflowes Caſez-3 2 of che Queen, tenant in'raifh 
vies a fine,'Term. Þ,and T; and died in PE et\}t nk 

- his daughter (being heir tothe r2il) & hertuga 

broughc a Fo:medon, and pending tlie plea, *he py 

clamations paſied, and,” tas agreed by the'Coy 
that the renanc thall plead che fine, andthe*Procy 
marions which paſs:d pending the Wrir,and hall by 

the Demandinr,yer thete che-iſsue did a!l'Hhyar mi 

be done 3 for the conveyance is the fine,and-the Pry 

clamations are bur a ſhort reyeririon of the fins; O 

of this, four things are to be obſerved. x, Theuphi 

ter the finz;/ a right deſcends to the iſguz,! yery 'afth 

Proclamarions,che right is barred, » Though her 

ſues a'Formedoa,yer afrer Proclam tions, he'ls bartt 

ergo, in-the principal caſe he is barred, nowirh{tind 
ing his entry or clairt 2# pais; 3. When renAhe nal 
levyes a fin2, and dies+before'proclamarions;theil 
ſue is not within any ofthe ſauzngs, 'for-thent 

_ bringing of a Formedoit ſhould'ayoid rhe bary 4. The 

proclamarions ſerve for no'/ptirpoſe, but ro:di[Rtinsvil 

the fine,from a fine arthe common Law.Crin4oftlt 

Queen'Bendlowes, renant inail, diſseiſed zhe Uiſcon- 

rinuee, and levyed a fines and took an eſtare by ret 

der, thediſconrinuee enters;and claims,before allrke 
proclamarions paſsed, 'and avoids rhe eſtate, aftgrwut 
proclamacions paſs, 'tefdncin-rail conrinues his pol 
ſeſſion, and'dies within the'year, afrer the-entry-and 
claim..\ Aolredghat cheifsue was nor remitred;bit 
barredby 32H, 1, Tholigh rhe eſtare was%avoyded 


before all rhe proclamations paſsed, 7 #4 3 
Reſolved; though rheiſrue/bebeyond'the Sea, yety 
becanſehe is privy,'8c; he is bound, 'as* if he were 
withunages:covert, or 407 compss. Which:was ag:ted 
by all-rhe-Juſtices « Erpo;the claim of elie 3fsu6isnol 
material; and if infancy,-&ci* ſhould avoid the ung 
ne man ſhould he aſcured of land conveyed. oF 
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Pernons Caſe, 14 & 15 of the 
Lueen, ſol. I, 


> N dower, the tenant ſhews thar 
the hushand made a feoffnent 

of other land to the uſe of him- 
ſelf for life, and after xo the uſe 

| of the demandantfor life, &c.and 

A avers that the ſaideſtate was for 
} her Joyntore, &c. and that the 


 _ Demandant had entered, &c.and 
apreed ro the eſtate ; the Demandant ſhews that the | 
eſtare was upon condition, for to perform the will of 
the Husband, and thar divers things were to be per- 
Formed in it, judgment if the tenanr ſhall be admir - 
ted &c, - Pr 
Reſolved, that at Common Law,a right or title to 
a Freehold, cannot be barred by acceprance of a col- 
lateral ſatisfaRion, or recomperice As if a difſeifor, 
.of the Mannor of P.gives to the Difſeiſee the mannor 
of S, in ſatisfaQion of all his righr,&c And therefore 
-t1s ſaid in our. Books, that an accord with ſatisfagi- 
on is a good Plea in a perſonal aftion,where damages 
are tobe recovered, notin a real ; and therefore no 
barr in Dower, bur Dower ad oftium Eccleſp.c, or ex 
aſſenſu patiis, concludes her, if ſhe enters after, &c, 
for the Law allows them, &c, to be Dowers in Law, 
Before 27, moſt lands were in uſe, and becauſe wives 
were not dowable of the uſe, eſtates were made by 
ihe Feoffces, ro the husband and his wife, before, or | 
en afrer 


96 Vernons Caſe. Lib; | 
afrer the marriage for life, &c. for a com erent Y 
viſion for the wite 5 then 27 rransferred the poſs ” 
on to the uſe, and if further proviſion had nor' been, 
the wives ſhould have their dowers and Jjoynrures al.! 
ſo : and therefore thoſe branches were made in the 
ſame Sratute of 27. 

Reſolved, that the Feifnent ro thie uſe of hind 
ſ elf for life, the remainder to h.s wife for life,for the 
jneure of the wife, is wi” +7 27. fog thous that 

ve eſtates only are expreſs 
and wife, and the heirs of the og 2- To the 
heirs of their two bodies, $5. Ofithie 7 body unde 
them, 4.For their lives. 5.ſo rhe hiusbs | te. 
for life of the wife, yer; many oth@(eftar 
the a&, for theſe gfe put for exaniple, 
others : bur foties that no eflite-is # —_ 
except it takes be pings preſently after the death © 
, f the. husband ; for ſs, are all the examples: and 
therefore ro himfelf for life, rhe remainder to-B, 
for life, the reniainder to his wifes &c. isnot within 
the Starure, &c. and therefore thaugh the wiſe 
cntet, and rakes the rofits, ſhe ſhall have Dowet. | | 
An eſtate to one ant his wife; and'the Heirs nalcs_ 
of their two bodies, adjudged a a good jointure, FI 
none of the five eſtares mentioned; an eſtate made 
ro a woman for life,before marriagezadjudged a pood | 

inture, 

 Reſalved, thou h the eſtate here were upon cori- 
dition, and thou f; Dower (in place of which the 
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Joynrure comes) Kade abſolure, , yer becauſe an eſtate 
- for life upon condition, is an eſtare for Nife, *ris with- 
in the words,and the intenc of the AR, if the wife ac- 
cept it, &c, 
Reſolved, that a wife cannot waive a Jointure made 
before the coverture, as ſhz may a joynture made afs / 
ter;and this by the P;0v3ſo{if any wonan harh' lands, 


&c. 


Lib.4. Vernons Caſe. 97 
&c.aflured afcer marriage for her life, &c.after death 
of the husband ſhe hath liberty to refufe, &c;) , and 
therefore the intent of the ſtature, was » that ſhe 
ſhould nor refuſe a joynture made before , and land 
onveyed for part of her joynture, or in ſatisfation 
of part of her Dower, is no bar of any part, for the 
ihcertainty 3 for the ſtature ſays, for the joynture of 
the Wife's, and nor for part of the joyntute. 
Reſolved z Thar though the eſtate of the Wife be 
upon an expreſs condition , for to perform the will, 
which imports a conſideration of making the eſtate 
yer, it may be averred for joynture, for the one con- 
fideration well ftands with the other , and though ic 
be nor exprefſed in the Deed, yet it may be averred 2 
and the caſe is the ſtronger, becauſe rhe avermenr is 
given by the words of the a&, And a Fee {imple to 
the wife, in ſatisfaQtion of her Dower, is a joynture 
within the equity of 2.7, for the reaſons aforeſaid : as 
alſo becauſe *cis within the expreſs words ( for ter 
of life, or o:herwiſe ) for all eſtates as beneficial, or 
more, are within, by this word, o!hcrwi/e 77 foyntures 
after judgement was given againſt the demandanrt, 
And deviſero a wife for a life, in tail, &c, for her 
Joynture, is a good joynture within 27, as *rwas re» 
ſolved in Leake and Randals Caſe, Otherwiſe,where 
man deviſes to his wife for life, &c. generally rhis 
cannor be averred to be for Joynrure , and thetefore 
no bar of Dower, 1. Becauſe a deviſe imports a con- 
lderation in 3r ſelf, and ſhall he taken as a benevo- 
lence, 2.All che will for land by 3 2 & 34 H.8, ought 
6 be in writing, and no averment ought to be taken 
our of the will , which cannor be colle&ed by rhe 
words within; an eſtate before marriage is within the 
equity of the ſtatate ; ſo an eſtate by deviſe , which 
Wt cife4 afrer the marriage diflolved,is within 2.7, 
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Bevills Caſe, 27 & 33. of the Qucen, ſo.8, 


'T Enant by Homage, Fealty, and Eſcuage, and ſure 
to Courr tw:cea year ; the Lord was ſeifed 
Fealty only by the hands of the Tenant. Reſolved, 
that {eifin oi Fealty, was a ſciſin of all the ſaid ſer- 
vices 3 for when the Tenant doth ſealty, he takes 1 
corporal oarh, that he ſhall be faithful and true to | 
the Lord, and {hall bear him faith of the renements, 
whicn he claims to hold of him ,:and that he will 
lawful:y do the cuſtomes and ſervices, &c, And 
though Homage be more honourable, and the moſt 
humble fervicegthat a Freeholder can do to his Lord, 
yet Fealty js the moſt ſacred ſervice ; for this is done 
u0n oath, not the other, and the words ( ſhall k 
faithful and true ) are alſo parcel off Homage ; and 
ſeifin of any part of any ſervice, is a ſeifin of the: 
whole, and tae Law, for this reaſon, ſo reſpe&ts theſe 
ſervices, thatno diſtieſs for rhem ſhall be exceſlive, 
and though diſtreſs be ſo often, rhat the tenant cane. 
not manure his land, he ſhall not have an Aſlize, as 
for reor, or other profits, | 
Keſolvedzthar ſeiſin of a ſuperior ſervice,is aſeilin. 
of all infarior ſervices incident to it, as a ſeifin of eſ- 
cuage, of homage and fealty, homage of fealty, rent 
of fealty, where the Scigniory is by fealty, and rent, 
Reſoived,thar doing of homage,is a ſeifin of all ſervi- 
ce5,inferior and ſuperior, becauſe he takes upon hims,! 
ſelf ro do all ſervices Reſolved, thar ſeifin of rent; 
of ſlite, or of other annual ſervice, 1s ſeifin of eſcu- 
age, homape, fealty, ward . relief, heriot-ſervice, 
ſervice for to cover the hall of the chief houſe of the 
Mannor, for to impale the Batke of the Lord , or 
ſuch caiual ſervices, which perchance will nor fall in 
tixry yeares, bur ſeilin of one annual ſervice 1s not 


ſeifin 
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ſei6n of another annual ſervice, as rent, of ſyte.nor 
of work-dayes, for *tis the folly of the Lord,that he 
attained nor ſeifin, and it ſhould be miſchievous te 
the renant,for perhaps in ancient time the work-days 
are diſcharged, which now cannot be ſhewn. . 

Note (Reader) , All this is to be intended of aſeif< 
nin Law ; for ſeiſin of fealty here is no actual ſeifn 
of homage, nor of ſure, nor fealty of rent ; bur ſeiſin 
of any part of a ſervice, is an atual ſeifin of all to 

ave an Aſſize, And as to make ayowry, ſcifin in Law 
ſuffices ; bur as for an aſlize aQual ſeiſin is requiſite; 
ſoin a writ of right of land. See the book ar large, 
and there, where ancient ſeifin to aneſtate is altered, 
xr changed from one perſon to anorher, ſhall be ſuf- 
cient, where not. | ; | 
Reſolved, thar ſeifin in Law was ſufficient to make 
ayowry within the letter , and the intent of rhe 
ſtature of 3 3 H. 8. for the intear was to limit a time, 
within which, ſezfin ought to be had, nor to exclude 
any ſeifin, which was a lawful icifin by the common 
Law, which appears by the preamble, Alſo, the for - 
mer a&tg of limitation, as W.'L. ca. 38.W.2 ca. 2, do 
Not exclude a ſeifin ſufficient ar Common Law. And 
he ſtature ſaith, ( Aual poſſeſuon or ſeipa ) which 
(Safer ) 18 either aQtual or in Law. 

Reſolved, Thar the a& doth nor extend to ſuch a 
* Wicit or ſervice, which by common poſlibil:ry cannot 
" Whappen within ſixty yeares, as homagesfealty, for the 
Tenant may live beyond, or to cover the Hall, or to 
poin war, ſo of a Fo;medon in Diſcender, for Tenanr 
ntail may live fixty yeares, after diſcontinuance, 
and although In fats he dyes,and the iſsue doth nor 
purſue his Formedon; yet,he may have ir at any time, 
and the ſeifin of the Donee was not traverſable; ſo of 
homage and other caſual ſervices, though rhe Lord 
might have had ſciſin, So, if the Lord releals ro the 
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renant, ſo long as I, $. hath heirs of his body,though 
ſixty yeares paſs, yet he may diſtrain, for :mpotenty 
excuſat legem, and rhere may be a tennte by homage, 
8c. and yer never done; as if the land be conyeye 
ro a Maior, &c. or other Corporation aggregated 
many, they hold by fealty , yer they cannot do it, 
A Writ of Eſchear, Ceſſavit, Reſcous, are not within 
the AR, for in them the ſeifin is nor traverſable, bur 
rhe tenure, andin the Eſcheat and Ceſ5av't, they de: 
mand the land and can lay no ſeifin, and the AR ex. 
rends only to thoſe Writs where the Demandant or 
his Anceſtors might have had ſeifin, So, Yor, Land 
ſhall eſcheat, though there be no ſeifin of the ſeryis 
ces, within the time of limitation, for the Seignory 
remains, though ſeifin wants ; ſo if the Tenant ceſs, 
and the land be not overt, and ſufficient to his di 
ſtreſs,the Lord ſhall have a {eſsav!t though he wants 
ſeiſin of the ſervice, Reſolved, if nothing be arrear, 
and the Lord diſtreins , the Tenant may make reſ- 
cous, or if he be ſo often diſtreined, that he canner 
manure his land , he may have an affize De ſount 
diſties, bur for ſuch rortious diſtreſs where pothing 
is arrear, the Tenant ſhall nor have Treſpaſs , Yi & 
arm againſt the Lord, for this is prohibited by the 
ſarute of M:7!br, ca. 3. Sec, the Book ar largein 
whar caſe an incroachment of more rent by the Lord 
than he ought to have, ſhall be avoyded , in what 
not. 

Reſolved , that though a man hath been outof: 
polleſtion of land by fxty yeares, yerif his entry be. 
not taken away,he may enter. & bring any poſlelsory 
a&ion of his own poſseſſion, for the firſt clauſe doth. 
not bar any right, bur prohibits that none ſhall have 
a Writ of right, &c. of the Poſscfhon of his Ance- 
itors, &c. bur only of a ſcilin within fixty yeares; 
the firit and ſecond claule extend only to ſeifin aun- 
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xfrel!, che third to an a&ion of hjs own poſsefſion, 
ot to entry, the fourth by avowry,the fifth tro a Foj= 
dons $C. b 

Note, ( Reader ) out of this, that when the tenant 
ath done homage and fealry , which the Lord may 
nforce him to do, this ſhall be a ſeifin of all other 
ervices, as to avowry, though the Lord nor thoſe by 
zhom he claims had ſcifin within fisry years, 


Aftions of Slaxatr. 


Tre Lord Cromwells Caſe, 20, of the Outen, fo,1 2. 


He Lord CromweB brought an aRion De ſcandals 
nagaatumagainſt D.Vicar, Tam pro domina regina 
[van pro ſeipſe, upon the ſtature of 2 R,z. ca. 5. The 
defendant ſaid to the Plaintiff, It js zo marvel though 
ou lihe not of me, for you like of thoſe that maintain ſe- 
non againſt the Oneens proceedings; the Defendant 
ſtites eſpecially that he being Vicar of W. the 
laintiff procured I T. and 1 H, for to preach there, 
hoin their Sermons inveyed againſt the, Book of 
ommon-prayer, and affirmed ir ro be ſuperſticious 3 
pon which the Vicar inhibited them, for they had 
It licenſe nor authority to preach; yet they praceed= 
d by the encouragement of the Plaintiff; and the 
lantff ſaid ro rhe Defendant, Thou art a fulſe Var 
, 11h net of thee; ro whom the Defendant ſaid, It 
m0 marvel though you like ot of me , for you he of 
fe (innuendo, the aforeſaid 1. T. and 1. H.) thar 
maintain fedirion ( innuendo feditioſam illum dottrs- 
un) againſt the Dueens proceedings. 
Reſolved in this caſe, thar the ſtatute aforeſaid «. 
ming the King,the Judges Ex offic'o, 01g; 10 12 
Nice of jt, as they m__s all carures char concerts: 
Mm, | ] Fe, 
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Reſolved, that the juſtification is good, for incaſt 
of flaunder, rhe ſenſe of the words is to be taken, 
which may appear by the occaſion of ſpeech : Senſi 
verborkm ex cauſa dicends accipiendus eft, er ſermany 
ſemper accipiends ſunt ſecundum ſubjeftam meterian, 
And here the ſenſe of the words: appears » andhiz 
meaning in ſpeaking them,and thar he did nor intend 
any publique or violent ſedition,as the word of itſelf 
imports ; and God defend, that the words of onehy 
a tri and gramwartical conſtru&tion, ſhould bets 
ken contrary to the manifeſt ir.rent; as in an Agio 
for calling the Plaintiff murderer, *tis a good juſtih- 
cation that the Plaintiff confeſling, that he kad k1: 
led divers Hares with Engines, the Defendant ſad, 
Thor art a murderer, and the Defendant ſhall nothe 
pur to a general iſzue, when he confeſſes the words, 
and ſhews that they are not aftionable , as in Mains 
tainance, the Defendant may juſtifie lawfnl maintas» 
nance ; whereupon the Plaintiff replyed thar the De: 
fendanr, dixi', fr, Verba preditt, de injuria ſua pie 
pria abſqz tal: cauſa,upon this they were at iſsuc, and 
aſter agreed. | 


utler and Dixons Caſe, 27 aud 18 of the Ducen, 
fol. 1 4- | 


Jr one exhibite cerrain Articles to a Juſtice of peace 
*.-gainſt one, ceclaring divers great abuſes and mil- 
demeanours, &c. to the intenc to bind him ra the 
goed behaviour ; In this caſe the party accuſed ſhall 
not have any aQtion upnn the caſe, for it is in purſute 
of ordinary juſtice,and if ſuch ations were permitic, 
none would complain for fear of infinite VEXAri0n, 


Sr 
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Sir Richard Buckley and ods Caſe, 33 and 34, of 


the Oucen, fol. 14. 


VV*-* exhibited a Bill in the Star-Chamber a- 
gain{t Sir R, B. and charged him with divers 
matters examinable there , and with 9ther matters 
not determinable there, as thar he was a maintainer 
of Yirates and Murtherers, and a procurer of Pira- 
cies, upon which Sir R. B. brought his agon, &c, 
Reſolved, that no ation lyes/for matter cxaminable 
there, though *rwas meerly falſe, becauſe that *rwas 
m courſe of juſtice. 

Reſolved, that an aQtion lyes for theſe words, not 
examinable there, for *ris nor done in courle of ju- 
ice, 'and great inconvenience woald ſollow, if mar- 
tersmay be inſerted in Bills exhibired in ſo nigh and 
honourable a Court in Slander of rhe parries, and 
they cannot anſwer there for their purgation , nor 
haye their ation for purging themſelves of the 
crimes, and recover damages for the wrong, bur thar 
the ſaid Bill ſhall remain alwayes of record to their 
nfamy,and here no murther orPiracy can be puniſh- 


ed upon any Billexhibired in Engliſh , for he ought 


to have been indied , and therefore he hath nor 
only miſtaken the Court; bur alſo,the narure of ex- 
bibiting the Bill, hath not appearance of any ordina«* 
ry courſe of juſtice, bur no aRion lyes upon an ap- 
peal of murtcher, returnable in the Common. Bench ; 
for though the W: 3: is nor returned before compe= 
tent Judges, who nay do juſtice , yer *tis in Nature 
> alawful Sute, namely, by Writ of appeal ; where- 
fore judgement was given for the Plaintiff, And 'in 
a Writ of error in the Chequer Chamber brought by 
0d,twas reſolved, thar Sir R. B, might have had a 


good ation; bur herezbecauſe the ation was not up- 
| H. 4 + Gn 


104 Stanhopand Bliths Caſe. Lib 
on the Bill exhibited at YVeſtminſier , but becauſe he 
ſaid in the County of S. that his Bill was true, 
audit q namplurimorims without expreſfing the ſaid 
matrers in particular,ſo that ir was not any Slaunder, 
Judgement was reverſed. | "Þ 


Stanhop and Bliths Caſe 27. of the Queen, ſo. 15, 


chy, and had divers Offices, and was a Juſtice 
of Peace ) hath bur one Mannor , and that he hath 
gotten by ſwearing, and for ſwearing. Reſolved, hat 
the Attion doth not lie, for they are too general, and 
words which charge any one, in ana&ion in which 
damages ſhall be recovered,ought ro have convenient 
certainty ; and he doth nor charge the Plaintiff with 


ſwearing,&c. and he may recover a Mannor by ſwear. 


O 


3ng, &c. yet nor procuring or aſsenting to it. Reſol- 
ved, it one charge another that he hath forſworn 


himſelf, no action lies. Firſt, beeauſe he may be for- 
frorn inuſual communication, Ya bex' go! ſea- 
fs 3 verys gencralibus ſeu dubinsz eft praferenda. Se- 
condly, itis an uſual word of paſſion-and choler, as 
alſo te call another a Villain , a Rogue, a Varlet, 
theſe and ſuch like will not maintain ation , Bonj 
ju1eices pntereſty lates dirimere. Burif one ſay to ano» 
ther, that he is perjured, or thar he hath forſworn 


himſelf in ſuch a Court, &c, for theſe words al 


ARicn will lie. 


Hext Juſtice of Peace againſt Yeomans, 
27, of the Ducen, fo. 15. 


| For my 210und ts H, Hexr ſeebs my lifegand if 1 could 

” nd 0e 1. H, I do not doubt, but within two dayes, 
$9 Arreſt Hexr for [ufpition of Felony. Adjudged _ no 
27. ER ; ; | | 2 161 
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Aſter Stanhop (who was a ſurveyor of the Dut- 
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105 
ation lyes for the firſt words : 1, Becauſe he may 
ſeck his life-lawfully upon juſt cauſe , and his land 
may be holden of him. 2. *Tis roo general, and the 
Law inflits no punt ſhment for ſeeking of his life ; 
but adjudged that the a&tion lies for rhe laſt words : 
for, for ſuſpition of felony, he thall be impriſoned, 
and his Iife in queſtion, | 


Perchleys Caſe, 27 and 2.8 of the Dueen, fol. x6, 


Fe Defendant ſaid to B, ( Clerk of the Kings 

Benchz and ſworn to deal duly without corrup- 
tion ) you arc well hnown to be a corrupt man, and to 
deal corruptly, Adjudged that the aQtion lies ; x, Be- 
cauſe the words) Ex canſa dicend!imply that he hath 
dealt corruptly in his profeſlion, Et ſermo relatus ad 
perſona intelligs debet de conditione perſone ; 1. This 
coaches the Plaintiff in his oath ; 2.The words ſcan- 
daliſe him in the duty of his p1ofeſſion , by which he 
pers his living. Skinner of London ſaid, that Manweod 
was a corrupt Fudge ; adjudged aftionable, Reſolved 
nthis caſe,thar if the precedent parlance had been, 
that B, was a Uſurer, or executor of another, and 
would not perform the will , and upon this the De- 
{endanc had ſpoken the words following , No aftion 
would lye; | 


' Weaver and (aridens Caſe, 37 of the Oueen, fo.16, 


A Djudged, that no a&ion lyes, for ſaying, that the 
Plaintiff was dere&ed for perjury in the Star- 
Chamber ; for an honeſt man may be derefted, but 
nor convifted, ME gen pee? 


n Stackley 
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Stuckley and Bnlheads Caſt, 44. and 45, of the 
Ducen, fol, 16. 


A Pjudged, that an ation lyes for ſaying, Maſtyr M 

(he was a Juſtice of Peace ) covereth and hidgh 
felonies, and is n0t worthy to be a Juſtice of Peace, fa 
this is againſt his Oath, and his Offiee, and a pool 
cauſe to put him out of Commiſſion, and for that he 
may be jndited and fined. | 


Snag and Gees (aſe, 3g, of the Dueen,fe,16. 


'F H0 haſt k:lled my wife,and art a Trajtor, Adjudged 

thar the aftion willnor lye , for the wife was in 
Iife, as appeared 3n the Declaration, and ſo the words 
rain and no ſcandal, otherwiſe if ſhe had bcen dead, 


E aton and Allens Caſe, 40. of the Dueen, f0.16. 


[2 E is a brabler and a quarrellersfor be gave his(ham- 

pion counſel t0'make a Deca of gfr of his goods to þ'll 
me, and thew.to fly ont of the Country,but God preſerved 
me.Reſolved,thar the ation will not lie, for the pur- 
poſe without a& isnot puniſhable;and though he maj 
be puniſhed for ſuch conſpiracy in the Star-chamber, 
yet this is by the abſolute power of the Court, not by 
ordinary courſe of Law. Obſcrve well this Caſc,and * 
the cauſe and reaſon of this judgement, 


Anne Davies Caſes 35. of the Ducen, fo. 16, 


> hg Defendant ſaid to B, (a Sutor to the Plaintiff, 
and with whom there was near an agreement of 
Barriage)1 knowDavies daughter wellſhe did dwel tn 

. Cheapfides 


5 


cheapſide,and a Grocer did get ber with Child ; and the 
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Plaintiff declared; rhat by reaſon thereof, the ſaid 
p, refuſed to take her to wife. | 

Reſoly, The Aion lyes: for a woman is puniſh- 
able for a Baſtard, by 18 of the Queen, cap.z. And 
chongh that fornication, &c. is not examinable by 
our Law, becauſe done in ſecrer,and uncomly openly 
to be examined 3 -yet the having a Baſtard is appa=- 
rent, and examinable by rhe ſaid A&. 

Reſoly. If the Plaintiff had been charged with 
nude incontinency -only, the Aion lyes; for the 
grotnd of the aQion, is temporal, v'z, the defeating 
of her advancement in marriage; P.yPopham an aRion 
lyes, for ſaying that a woman Inn-holder,hada great 
infe&ious diſeaſe, by which ſhe loſes her gueſts. Ba- 
aifer and Banificrs Caſe 25 of rhe Queen. Reſol- 
ved : That an aQien lyes, for ſaying the Son and 
Heir, that he was a Paſtard , for this tends to his 
diſ-inheriſon 3 bur reſolved, 1f the Defendant pre- 
tend that the Plaintiff is a Baſtard, and he himſelf 
night Heir, no aftien lyes ; and this the Defendant 
may ſheiw by way of bar. 


Tames Caſe 41 and 43 of the Dneen, ful 17. 


T Hc'Defendant ſaid ro B Hang him (5anuendo pre- 

a6, 7.) bers full of the Pox (Innnvendo, the French 
Pox) &c. Reſolv, Two things are requifits to have 
an aft on for ſlander, 1. Thar the perſon ſcandalized 
be certain. 2., That the ſcandal be apparent by the 
words themſelves. And therefore if a man ſays, thar '* 
one of the ſeryants of B. is a notorious felon or tray- © 
tor,an a&ion lyes nor (if he have more ſervants)and *.: 
(!i2auendo)cannor make it certain,So,1l know one near * 
e051 B. that 3s a 1010ri0us Thief, But if two ſpeak of 
b. and the one ſays, He zs 4 notorious Thief, an atom 
| YE8z 
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lyes; and B, may reduce this to a certainty by ( in, 
#uendo predift. B. ) for the office of an nnuendois! 


for ro deſignthe perſon that was named in certa'n 


before, and in effe&, ſtands in place of (preditt.) bur. 
34uendo cannot make that certain which was incer» 


rain before, and ſubjze& ro a deceivable conjeRure, 


Bur if one ſayesto B. Thou art a Traytor , an aRion. 
lyes, for conftat de perſona. Sohere, when two ſpeak. 
of the Plaintiff, and one ſayes, Hang him, therein. 

Fuendo will denote the perſon , bur z#xuexdo canner | 
extend for to make the intent to be: the French-pox,, 
by imagination, which is not apparent by the prece- | 
dent words ; and the words themſelves ſhall be taken 


| IR mitort ſenſt. | 


Oxford and bis wife againſt Croſs, 41 of the 
Ducen, fo. +. 


"F He Plainciff brought an aQtion in Loxdon, for cal. 


dant removed this out of Londoz by Habeas corpus ; a 
procedendo was prayed, becauſe the aFion was mains 


action for brabling words, is againſt Law, 


Sir G, Gerard Maſier of the Rolls againſt Mary 
Dichenſon, 32 & 33. of the Dneen, fo,18, 


& F- a 

| Oiero, o: F He Plaintiff counts that he was in communica= 
{CT SAWS tion with RE for to demiſe ro him che Mannor, 
I a ag c. The Defendant ſaid ( Premiſſorum #08 ignara) 
RT IT b1ve 2 lcafe of go years of the Mannor,and then ſhew- 
AF; Nic and publiſhed a Demiſe made by the Lord A4udley, 
Tbs bo: 57 grandfather of the Lord A, Far whom the blaingiff 
claims, where in tryth rhe 


bc 


ling the wife of the Plaintiff whore ; the Defen-, 


j eainablc in Londoa,though not ar Common Law ; de- 
nyed by the Court, for ſuch cuſtom to maintain an 


efendant knew this to. 


Dm» = .. © 


— xy one. —=2 wy 
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ib. 4. Barhams Cafe. 109 
» counterfeit, by reaſon of which, &c.R, F, did ner 
woceed, &c. the Defendant pleaded, ©u0d talis In- 
lextura ( qualzs in the _ came to his hands by 
Trover, and traverſed, that heknew of the forgery. 
Reſolved, if the Defendant affirm and publiſh thac 
je Plaintiff had not right, but thar ſhe her ſelf had, 
zo aRion lyes, though ſhe hath no right, becauſe ſhe 
pretends title ; for if an a&ion ſhould lie, how could 
any one claim or ſue, or ſeek counſel for any land > 
$1if{ersCaſe before refolved according,and therefore 
was here reſolyed, that no aQton lies for ſaying, I 
have 4 leaſe, &c, though it be falſe. And though ir 
appears by the Barre that ſhe had no title , bur is a 
ſtranger ; yer, becauſe the matter in the count death 
not maintain the ation, the Bar ſhall not make ir 
700d, 
, Reſolved, that there was other matrer in the count 
ſuſhicient ro maintain the aRion, v:z. Thar the De» 
fendant knew of the Communication, -and that the 
eaſe was forged, and-yer publiſhed, by which , the 
Plaintiff loſt his bargain. 

Reſolved,thar the bar was inſufficient:for the know- 
ing of the Defendant or forgery,is not traverſable; as 
nan a&ion,for that the Dogge of the Defendant had 
bit the beaſts of the Plaintiff, Ipſe ſciens canem ſunm 
id mordendas eves conſuetum; (Sciens ) 18 not traver= 
ſable, but it ought to be proved upen the general iſ- 
ſue, for { ſciens ) isnor adireCt allegation, nor al- 
ledped in any place, And tals indentura, qualys, is no 
dirc&t anſwer to the Indenture mentioned in the 
(eunt, for talis 207 eſt eadem, and no ſemule eſt idem, 


Barbams Caſc, 44 &* 45. of the Queen, fo,20. 


\ Aſter-Barham did burn my bara ( innuendo a barn 
-1iwith Corn ) with his own bands, and none but be. 
Moved 


Y- 
110 ' Britteridges Caſe. Lib 
Moved in arref{t of judgement that the words 
not a&ionable, for *ris not felony to burn a barn, if 
it be nor parcel of a manſion houſe, or full of com} 
and in ſuch caſe agitur cviliter, not crmnaliter, 
werba accipienda ſunt in mitiori ſenſu, And the(innun 
de) will nor ſerve,when the words are nor ſlanderoy, 


Brilteridges Caſe, 44 & 45 of the Queen, fo. 19, 


B Is a perjured 61d þaave,and that is to be proved lyg 
ſtak? parting the Land of A. and B, Reſolved, tha! 
the aRion lies for the farſt words. And adjective 
words will maintain an afion, when rhey preſume 
an at commitred (as here) or when rhey {candalize 
2 man in his office, or fun&ion, or trade by which he 
acquires his living, Philips, Barchelor of Divinity, 
brought an a&ion againſt B,for ſaying; Thou haſt made 
a ſeditious Sermon, and moved the people to ſcdition this 
eay ; adjudged the ation 1:es,becaule rhough the fiſt 
part of the words were meecrly adjefive, they ſcans 
dalized him in his fun&tion, So, if a man ſayes toa 
Merchant, that he is a bankeruptly haavezor a banks 
rupt baavues as 'twas adjudged in Mttorns caſe, or that 
he will be a bankrupt within two dayes 3 bur an attis 
on lies nor when theſe adjeQive words import net an 
a& done, but an inclination, which dorh not ſcandal 
him in funRion, &c. | - 
Reſolved, in the caſe ar barr, thar upon all the 
words rogecher, no aQion lies, for the laſt words ex- 
plain his incent to be, of no judicial perjury. And 
*tis not poſſible that a ſtake can prove a man perJu- 
red ; as it hath been adjudged ; Tho# art a Thief, fo! 
thou baſt ſtollen my apples eut of my Orchard 3 or robb-d 
my Hop-erouad,Debbins & Franhlins Calc, 43 & a, Of 
rhe Queen, bur if the counſel of the Plaintiff had dif- 


cloſed the truth of the cafe in the count, an oo 
wou 


b.4. Palmer 'and Thorps Caſe: 1171 


uld lye, for in truth, there was a contreverſic be- 
it two, whether the ſtake ſtood upon the land of 
e one; or the other, or as an indifferent boundary, 
d the Plaintiff was depoſed in an aQion for this, 
a witneſs ; and by the pretence of the Defendanr 
xd perjured himſelt in his Depefition, 


Palmer and Thorps Caſe, 2.5 of the Oueen, fo. 29. 
to:.ching defamation in the Ecclefpaſtical Court. 


) Eſolved,that ſuch defamation ought co have three 
Incidents. 1. That the matter be meerly Spiritu= 
and determinable in the Eccleſiaſtical « Court, as 


1e {hr calling Heretick, Schiſmatick, Adyowrterer, Fer- 
h he icaror. 2 Ir ought ro concern matter mcerly ſpi« 
nth; wal only, for if it concern any ting determinable 
nate WF Common Law, the Eccleſiaſtical Judge ſhall ner 
\ this ve conuſance of it. See for this 22 Z, 4. 20. the 
6-4 {bor of St. Albozs Caſe, 3. Though the thing be 


_Wectly ſpiritual, yer he which is defamed cannot ſue 
Were for amends or damages, bur the ſute there 


Lok phe to be only for puniſhment of the offender, 
- cha 0 alite anime. For this, ſee Articulis cleri, & cir- 


nfpefte agatis, & Fitz, 51,52,53e But the Plaintiff 
ll recover coſts there, and there if the Defendanc 
a redeem his penance, agree to pay a certain ſum, 
ny may ſue for this there, and no Prohibi=- 
mlyes, 


; - hold 

Mew: C opy-hold Caſes 
\ for 

ih B10wns (aſe, 23 & 24. of the Queen, fo. 21. 

| of 

1 di Opy-holder in fee, by licenſe, leaſes for years, 

ation Wy and dyes, the eldeſt ſon: dyes before admir- 

would! raiiCe, 


4 
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112 Browns Caſe. Lib} 
rance, adjudged that the daughter of the intire bly 
' ſhall have ir,nct the younger ſonne. Reſslved,rhoug 
a Copy holder, in judgeinent of Law, hath bur ant 
ſtare ar will, yer cuſton hath ſo eſtabliſhed and hy 
his eſtate, that by the cuſtom of the Manner »ris Jef 
cendable to his heirs,and is not meerly ad voluntas 
Do mini, bur,&c, ſecundum conſuetudineni manerii, 
the cuſtom is the ſoul and life of Copy-holas, 
the book at large, of what antiquity Copy holds ay 
and ſome general learning concerning them | 
Reſolved, when cuſtom hath created fuch inheri 
rances, the Law ſhall dire& the deſcent according 
the Maxims and rules of the Common Law, as inci 
dent to every eſtate deſcendable, When uſes hal 
gained a reputation of inherirances,the Law direfe( 
the deſcent,and of them rhere ſhall be a poſſeſiofrg 
7125, Bur reſolved, thar ſuch cuſtomary inherirancs 
ſhall not have any collateral qualities, which dont 
concern deſcent of inheritance , which other inheri 
rances have 3 and therefore they ſhall nor be affersto 
the heir, upon an obligation, nor there ſhall not be 
Dower, nor tenancy by the courteſe , nor a deſcent 
ſhall roll entry, &c. For, as without cuſtom they 
cannot deſcend, ſo withour cuſtom they cannot have 
a collateral quality 3 for Copy-holders have inheri- 
rances ſecundum 9iid,viz.to deſcend to the heirs,an 
Not to be determined by the will of the Lord,nor fn- 
plicitey to a collateral quality, | | 
Reſolved, thar the heir, before admittance , maj 
rake the profits, and may ſurrender to the uſe of anve 
ther, before admittance; bur this ſhall nor prejudice 
the Lord for his fine upon the deſcent, and he is 1 
tenant by Copy of Court-roll , for the roll made to 
his Anceſtor belongs to him, atid admirranre of te- 
nan: for life ſhall ſerye for the remainder, yer,it ſhall 
nor prejudice the Lord for his Fine, And though 


"LAS 


_ 


Lib. 4. _ Ryvets Caſe. 113 
"was objeRed, thar every admitrance amounts to a 

rant,and ſ6 may be pleaded, and therefore nothing 
veſts before admitrance; yet *twas reſelyed, thar, as 
after admittance» the heir may in pleading alledge 
this as a grant, and this to avoid inconveniences(for , 
ifhe ſhould be compelled ro ſhew the firſt grant, ic 

as before time of memory, and ſo nor pleadable, 
or if within memory, then the cuſtom fails) yet, he 
may alledge the admittance of his Aunceſtor, as @ 
rant, and ſhew the deſcent to him, and that he en- 
tered, and this without admittance, but he cannot 
plead, that his Father was ſeiſed, &c. by Copy, &c. 
Wand dycd ſciſed, and thar this deſcended, &c, For in 
WMecuth, 'cis bur a parcicular eſtate at will in judgmenc 
Wo Law, though deſcendable by cuſtom, 


Ry vers Caſe, 24 of the Ducen, fol. 22. 


Greed, thata Husband ſhall nor be tenant by.the 
; Courteſie of a Copy-hold , wirhour ſpecial cu- 
on, 


Deale and Rigdens Caſe, 36 of the Queen, fol. 23. 


Djudged, thar if a recovery be in plainr in nature 

of a real aRion, againſt tenant in tail (admir- 
ing Copy-hold may be intailed)} thar this is a dif= 
ontinuance; for, in as much as plaints are warcan- 
ed by cuſtom, *ris incident, that ir ſhould make a 
liſcontinuance, The like judgment was between 
lun and Peaſe, 


BuBock and Dibleys (aſe, 35 of the Dueen,f0l.23, 


(MR Efolv. Thar a ſurrender by the hugband is no diſe 
contiunance to the Wife, nor her heirs, Andif a 
| I Copy: © 


Fs 


114 Gravtnor and Teds Caſe. | Lib, 4 
Copy-holder for life ſurrender to the uſe of another 
in fee; this is no forfeiture, for it doth nor paſs by | 
livery. And Copy-holders have no ſuch quality, 


without ſpecial cuſtom ; ſo alſo adjudged in ſeveral 
Caſes. 


Gravencr and Teds (aſe, 35 of the Duten, fo.13, 
ores : That the deſcent of a Copy-hold,doth: 


not tell entry; and that where the cuſtom wa, 
that he may grant in fce ſimple, rhar he may,by the 
ſame cuſtom, grant to a man, and the Heirs of his 
body ; for, be it a fee-fimple conditional, or a tail, 
*ris within the cuſtom 3 ſo, of a grant for life, er 
years , for fee-ſimple includes them. 


Finch and Huckleys Caſe, 36 of the Oucen, fo.23. 


Eſolved : Thar admittance of a Copy-holder far 
life, is an admittance of him in remainder, but 
not to prejudice the Lord for his Fine. And that up- 
on a ſurrender to the uſe of himſelf for 1Fe, and af 
ter to the uſe of his laſt will; that the fee remains in 
the Copy-holder, nor in the Lord, 


| Clark and Penaiſ athers (aſe,26 of the Dueen;fo 23. 


V ) Eſolved : That che Heir of a Copy-holder maj 
enter, and have treſpaſs,before admiſſion; andil 

the Heir (as the principal caſe was) dye before ad 
miflion, his Heir may take the profits,and have rel 

paſs. And 3ray ſaid, Thar *twas adjudged, that ther 

ſhall be poſſcſſzo fratrzs of it. Reſolv, Thar where Bil 

granted a Mannor to the Queen for life, that che 

Queen was a ſole perſon exempted by common lang 
and may make a leaſe, or grant, withour the King 
an 


ib, 44 Clark and Petmsfathers Caſes 115 
ny plead, and be impleaded : and that 32 H, g. 1s 
ra Declaration of the Common Lay. 
Adjudged, that a grant of a Copy-hold in fee, eſ- 
eated ro her,by the Queen Tenant for life, binds 
e King,his Heirs and Succeſsors;for ſhe was domina 
04:1m707e, and the cuſtom of the Mannor binds the 
ing. And that every one,who hath a lawful intereſt 
12 Mannor, &c. though bur at will, may grant 
opy-holds,cſcheated;&cerendring the ancient rents 
toms and ſervices, and this ſhall bind the Lord, 
r he is dom1nu5 pro tempore. For a Copy-"older de- 
ves not his intereſt ont of the eſtare of the Lord 
ly, bur out of the cuſtom, and the grantee is in 
that, withour regard to the eſtate or perſon of the 
zantor; and therefore ſuch a grant by the Husband 
ll bind the wife ; ſe, of Infants,zoz compos mentzs, 
(ſhop, Prebend, Parſon, fhall bind for ever, for the 
ſtom is, that. the Tenements- are parcel of the 
lannor, and demiſed, and demiſable, &c. Bur the 
od muſt have a lawful eſtate; for, ;f a diſseiſor, or 
offec of a diſseiſor,8&c.makes ſuch grants,this ſhall 
& bind him that hath right, after a re-continuance 
the Mannor : But admittance by ſuch upon a fur- 
d:r, or of the Heir ſhall bind, &c. for they are 
wul, & q120damm mods Judicial a&s; which ro do, 
may be compelled in a Court of equity. 


| P. 29 of the Dueen, fol. 24+ 3662 
188 Djudged,if a Loid rakes wife and a Copy-holder 

for life- (according to the cuſtom) dyes, and 
& Lord re-grants for lives, and dyes, that the wife 
Dower, ſhall not avoid theſe grants; for chough 
grant were afcer the title of Dower, yer, the cu= 


thn vas before, If a Feoffee upon condition,makes 


Yoluntary grant, the condition is broken, the 
for re-enters, the grant ſhall;Rang, wg 
Ez | Ra 


116 Rows and Arters Caſes Lid.4; 


Rous and Arters Caſc, 33 of the Queen, -fol, 14, 


AP judged, thar if Tenant pur auter vie, of a Min. 

nor, after the death of ceſt#y que viezcontinuesin, 
and holds Courts, and makes voluntary grants; this 
ſhall not bind the Leſſor (orherw:ſe the admitrances 
upon ſurrenders, or deſcents) for he was tenant x 
ſufferance,who hath no lawful intereſt,and a writo| 
entry ad terminum qi; preteriit lyes againſt him, and 
ſo he'is a deforceor. 


_ Muriell and Smiths Caſe, } 3 and 34 of the Ou, 
fol. 24. | 


f Ip Queen grants a Copy hold in fee, and ake 
grants the inheritance of the Copy-hold tot 
ſtranger;theCopy holder deviſes ro M.and after f 
renders to the uſe of his will. Reſolv, Thar cuſtor 
hath ſo eſtabliſhed rhe eſtate of a Copy- holder, thi 
by ſeverance of the inheritance of rhe Copy-holt 
from the Mannor, the Copy-hold is nor deſtroyed 
for, being the Lord himſelf could nor ouſte the Ct 
py=holders,no more can another claiming in by hin 
Objz&ed, Thar every Copy-hold ought to be parce 
of the Mannor;and to be demiſed, or demiſable,in 
out of memory. Reſolv, That becauſe once this 
both the Incidents aforeſaid, and 1's perfeRion, tt 
ſeverance made by the Lord ſhall nor deſtroy it, 
Reſolv. Thar notwithſtanding rhe ſurrender, # 
deviſe, the Copy-hold deſcended to the heir; for 
rer the ſeverance of the inheritance from the 
ner, the ſurrender was utterly yoid; for,rhe land 
nor parcel of the Mannor ar the time,and the der 
ohly cannor transerr ſuch a cuſtomary eſtate, but 
ou: ro be by ſurrender into the hands of _ 
Co 0 


b.4, Mite and D ueintons Caſe, 1 I7 
Reloly. That after ſeverance, the Copy-holde 
all pay his Rent to the Feoffee, and ſhall pay, and 
q other ſervices which are due, withour admittance 
holding of a Court, as to plough the demeans of 
he Lord, Herior, &c, bur ſuir of Courtzand fine up- 
1alienation or admittance, are gone, for now the 
nd cannot be alienared;for though the Copy-holder 
ach ſome benefit by the ſeverance, as appears be- 
xe, ſo he hath great prejudice ; for now he cannor 
render, or alien his eſtate, nor the Feoffee cannor 
jake an admitrance,for he is not dominus pro tempore, 
' Reſolv. Thar ſuch forfeirures remain, as were be- 
rethe ſeverance, as feoffment, leaſe, waſte, denier 
frent:Sog f the land were of the nature of Borough 
wiſh,of Gravelkind, and other cuſtoms which run 
th the land,remain, And *twas ſaid, that ſuch Co= 
j holder hath no other means to alien, but by De- 
ein Chancery againſt him and his Heirs; bur,by 
bus, the intereſt of the land is not bound, but the 
r10Nn only, 


Kite and Queintons Caſe, 31 of the Dacen, fol. 25. 


Opy-holder in fee ſurrenders out of Court, by 
Vrhe cuſtom, ro the hands of certain Copy-hold 
Wants, to the uſe of another and his Heirs, upon 
Nan condition; at the next Court, the ſurrender 
8 preſented, bar the condition omitted; he, to 
Noſe uſe, &c, dyes, the Lord admits his heir, he 
Wt made the ſurrender, releaſes to the heir being 

lleffion, and after enters, 

Reſoly, Thar the preſentment of the ſurrender 
uYad,for that the condition was omitted; for rhe 
tender char the Copy-holder made, was not pre- 
led;but ifrhe ſurrender & the condition had been 
Ked,and the Steward in entring of ir, omits the 
+ cons 


118 AMelwich and Luters Caſe. Lib. 
condition, upon ſufficient proof of it, rhe ſurreng 
ſhall not be avoided, bur the roll amended; for th 
xoll doth nor conclude the party for to plead,or gi 
3n evidence the truth of the martrer. , 
Reſolved : 1f a Copy-holder be ouſted by wrong 
a relcaſc rohim by the diſseiſor,dorth nor transfer 
righr, becauſe he harh nor any cuſtomary eſtatey. 
on which the releaſe of the cuſtomary right mayy 
ure, and this ſhould be prejudicial rothe Lord ; fi 
by this, he ſhall loſe his fine ane ſervices ; but ar 
leaſe mace to him which is admitted by the Lad 
and in polseflion, is good; and a releaſe of a cuſtons 
ry righ: may inure to him, and the-Lord nor preju 
diced, and the releaſc ſhall inure by way of ext 
uiſhment. And Little!on-ſpeaks of an alicnarion 
FE oecnder only, which ought to be into the hands 
the Lord, bur a releaſe cannot be dene to the Lond 
and Littleton ſayes, He which claims a Copy hold! 
ſurrender, hath no other evidence 3 but he whid 
claims an extinguiſhment of a right, may baveut 
releaſe, by deed, and *ris no peril ro purchaſors; for! 
the Copy-holder in poſfseffion ſells ir, he wilt ſh 
the releaſe, and he which is out of poſseſlion canne 
ſell, rill he hath gained the poſseſſion, & cavel 
empror. By Wray, if he which hath a pretenſed cit 
&&. ro a . Copy-hold, bargains, &c, this is with 
32 H. 8, for the ſtatute ſayes (any right or title) 3 
great part of the Land within theRealm is in his Ct 
py; and therefore the intention was to include thed 
to ayoid maintenance and champerty. 


- Melwigh and Luters Caſl 65:39 of the Duern, ſol - 
RE». That the leſsee of a Copy-holdcr for 
-Yyear, ſhall maintain an Zj*, Firme, for his tei 
being warrantedby Law, by force .of the gene 


Lib.4 JAclwich and Luters Caſe, 119 
cuſtom of the Realm, *ris reaſon thar he ſhould have 
remedy by Ef. Firive; and this is a ſpeedy courſe 
202inſt a ſtranger. Reſolved : That the Copy- holds 
are nor deſtroyed, by ſeverance ef the inheritance 
of them from the Mannor, bur remain in force, So 
' Murrels Caſe before adjudged. - 
Reſoly, That when the Lord of a Mannor having 
many ancient Copy-holds in a Town, grants the in- 
herizance of all cheCopy- holds,the grantce may hold 
a Court for the cuſtomary renants, and accepr ſur- 
renders, and make admirrances, and grants ; for 
| every Mannor which conſiſts of Free: holders, and 
Copy-holders, comprehends in effe& two ſeveral 
Courts; the one, the Court-Baron, for Free-holders; 
ard in this the Suirtors, wig. the Free-holders are 
Judges, and the other Court for the Copy-holder, 
andin this, the Steward, or the Lord , himſelf is 
Judge 3 and though this is not a Mannor in Law, 
becauſe it wants Free-holders, yer the grantee may 
hold ſuch Court as aforeſaid,for Copy holders only, 
a the grantor himſelf might. Sozif all che Free-hold 
Eſchear, or the Lord releaſes the renure, and ſervi- 
ces,-yer he may hold a cuſtomary Courr for the Co- 
| py-holds. Note (Reader) though the Lord, by his own 
at, canner make of one and the ſame Mannor ar 
common Law, divers ſeveral Mannors, conſiſting: -of 
Nemeans and Free-holders, yet he may make a cu- 
ſtomary Mannor of Copy-holders. | 
Reſolv, Thar the Lord himſelf may make a grant 
or admittance of a Copy-holder,out of the Mannor, 
at what place he pleaſes; bur, if the Steward, ar any 
Court, holden out of the Mannor, ſhall make grants 
br admitrances, they are void, N0ooLED 


PRES TN ENEOK .....- 
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120 Neales Caſe, Lib.4, ; 


Neales Caſe, 37 of the Oucen, fol. 26, 


APjudged, that where the Lord of a Mannor de. 
miſes all his lands, granted by Copy, for two 
thouſand years, that the Leſſec may hold Courtsfor 
Copy-holders (as Melwiches Caſe is before) .and 
*twas ſaid ſo to be reſolved in C. Hations Caſe, Note 
(Reader) a good diverſity, where the number of the 
Copy-holders may ſuppart the cuſtom,and a ſingular 
Caſe of a Copy-holder (as in Murrels Caſe before) 
in which caſe, the Lord doth not grant tacitly any 
cuſtomary Courr, CO 


Clifton and Molineux Caſe, 27 & 18 of the Dua 19, 


Eſpelv. If a Steward hold Court out of the Man- 
> Ynor, all grants and admittances there made, are | 

void ; for the Court ought to be holden within the 
Mannor,nor out of the F, risdiftion of ir(as Melwich 
Caſe is before) but, reſolved that by cuſtom the 
Court may be holden out of the Mannor, and grams 
&c. ſhall be good, as Abbots, &c. uſed for to hold 
Coirt at one Mannor, for diyers ſeveral Mannors. 
Reſoly. That if a woman Copy-holder for life, rakes 
husband, who commits waſte, and dyes, the Copy- 
hold is forfeited ; otherwiſe, if a-ſtranger does waſte, 
without the aſſent of the husband, | 


Taverner and Cromwells Caſe, 26 of the ©ueen, f0.27, 


Eſolv. If a Copy-hoder, ſciſed of three ſeveral 
Copy-holds, of three ſeveral acres, makes waſte 

in part of one, &c. all char is forfeited, bur not rhe 
others; for though they are all in one hand,yert every 
one is ſeverally holden, and a ſeveral Ds” in 
; | 'Lay 


Lib.4. Habbara and Hammons Caſe. 121 


Law annexed, and rhe ſeveral conditions follow the 
ſeveral renures- SO5 reſolved, if the Copy-holder 
ſurrender chem to the uſe of A, And the Lord admits 
A_Tenendum per antiqua ſcruitia inde prius debita & 
de jure conſueta; and A makes a forfeirure in one, he 
ſhall forfeit that only; for, the Tenendum (reddends 
ſingula ſpagulis) continues the ſeveral tenures,fo that 
*is not material if the Copy=holds are in one, or ſe- 
veral Copies. So,if divers ſeveral Copy-holds,eſchear 
tothe Lordgand he grants them Tenendum per antiqua 
ſervitia, they ſhall be ſeverally holden as they were 
before, though he grants them ro one man. 

Reſolv. That when he to whoſe uſe a ſurrender is 
made, is admitred, he is in by him thar ſurrendred, 
znd in a plaint in the nature of an entry in the Per, 
ſhall be ſuppoſed in by himzfor theLord is bur an in- 
{trument to make the admittance,& his charge ſhall 
not bind him that is admitted. So (Reader) where 
before *tis ſaidzthar by rhe forfeiture of che husband, | 
all the eſtate of the wife ſhall be forfeited, ?cis ro be | y 

 ;ntended;all rhe Copy-hold under the ſaid renures, | 


Hubhar 1 and Hammonds Caſe, 42 and 43 of the Dueen, 
fol «27» 


Eſolv. Thar if the Fines of Copy-holders upon 
admitrances, be incertain, the Lerd cannor cxa& 
exceſſive and unreaſonable fines ; it he does, the 
Copy-holder may deny to pay it,without forfeiture, 
and it ſhall be derermined before the Judges, upon a 
demurrer,or evidence upon proof of the value of che 
land, whar fine was reaſonable to be demanded ; for 
if it ſhould be otherwiſe,grear part of theCopy-holds 
ſhould be deſtroyed at the will of the Lord, and ſo 
- Was Hodeſons Caſe adjudged. | 
Reſoly: If the Lord affeſs a reaſonable fine, and | 
require 


F 
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122 Weſt Wick and Wytrs Cafe. Lib. 4; 


require the Copy-ho!der to pay itzhe is nor bound tg 
pay it preſently, becauſe he could not know what the 
Lord would affeſs, & nemo tenetur divinare; and he 
ſhall have a convenient time to pay it, if the Log 
limits no time; otherwiſe, of a fine certain, 

Reſolv. If a Copy-holdez hath ſeveral Copy. 
holds, by ſeveral ſervices, the Lord ought to af.{; 
and demand fines ſeverally for eyery parcel, and the 
Tenant may refuſe to pay his fine for one,and forfeir 
thar only; and every ſeveral tenure hath, ſeveral 
conditions in law racitely annexed £2 it, $0, if all 
the ſeveral Copy-holds' are ſurrendred to the uſe 
another, and the Lord admits hum, Tearadum per ais 
tiqua ſervitia, ec. thetenures are ſeveral, an4 fines 
ſeveral. Tauernors caſe before. Reſolv.Thar no fine is 
due to the Lord till adinitrance ; for admittance is 
rhe-cauſe of the fine, and if after the tenant deny to 
pay ir,*tis a forfeiture. Bacoz and Flaimazs Caſe, 
and Sands Caſe ſo reſolved. 


Weſtwick and Wyers Caſe, 43 of the Durcen, fol. u8, 
A Woman Copy-holder inzee, ſurrenders to the 

A uſe of W. her Son in fee; and at the nexr 
Courr, the entry was ad hanc curiam ventt, W, & 1. 
#x07 efns, & ceperunt,&c, W. dyed; I.his wife ſur- 
vived, and ſurrendred to the uſe of I. S in fee. Re- 
foved,when the Lord hath the Copy-hold by ſurren- 
der to the uſe of another,” he hath bur a cuſtomary | 
power,to make admittance ſecundum forman & efje- 
Fun ſurſum-redditionss; and *tis not like to the feotf- 
fee at Common Law;and chough the Lord grantthis 
by Copy to another, tis without warrant , and 
notwithſtanding he might make an admittance, ac- 
cording to the ſurrender, and he which is admitted; 


ſhall be in by him thar ſucrendred. ( as NavP.: 
| . 


Lib.4. Bunting and Lepingwells Caſe. 123. 


Caſe is before) and the Court agreed, if the Lord 
grant to Ceſtuy que uſe, and a ſtranger;all (hall inure 
ro Ceſtivy que uſe,or if he admits him upon condition, 
the confdition 1s void, As executors agrec that the 
legarory and I, S, ſhall have, 8c. or,thar the legato- 
ry ſhall have upon condition,theLegatory ſhall have 
only and abſolutely; for after the afſent of the Ex- 
ecutors, he is in by the Deviſee, And *twas ſaid , 
That *cwas adjudged in BuntingsCaſe,thar where the 
Lord admits one to hold to him and his heirs (where 
the ſurrender was for life only) that he hath but for 
life. Reſolved, that withour ſpecial cuſtom, or 
other ſpecial matrer, the admitrance ſhall inure only 
ro the Husband z; and judgment was given ac- 
cording, 


Bunting and Lepingwells Caſe, 27 and 28 of 
the Ducen, fol. 2g. 


Eſolv, Thar though T.who was Husband of the 
Wife, de fatto, was not party to. the Libel (for 

I. S. libeiled againſt the wife, withour naming her 
husband) for a divorce upon a pre-contra&@ berwixt 
him ani the wife) nor the ſentence in the Spiritu- 
al Court, which diflolved the Marriage berwixt him 
and his wife, yet the ſentence againſt the wife only, 
being bat declaratory, ſhall bind the husband de 
fafto,and for that the conuſance of rhe right efMar- 
riages belongs to rhe Spiritual Court, and they have 
given ſentence in it,the Judges of the common Law, 
(rhough it be againſt the reafon of the Law) ſhall 
give faich and credence to their proceedings and 
entences, as conſonant ro the Law of holy Church; 
for, Cul bet in ſua arte perito ef credendum. So,grwas 
adjudg'd, that the Plaintiff(born in che ſecond Mar- 

rage) was legitimate, OY 

| Reſoly, 


—C—— 


124 Down and Hopkins Caſe. Lib. 4, 


- Reſoly. When a Copy-holder furrenders to the 
Lord, to the uſe of his wife, and his younger ſon, 
withour limiting any Eſtate, they have for life only; 
for, as well eſtates as diſcents, ſhall be direQed by 
the rules of Law, as neceffary conſequents upon the 
cuſtom, except there be a ſpecial cuſtom within the 
Mannor, that Sib; & ſus, or ſib; & afſtgnati, may 
create an eſtate of inheritance; And ®rwas obſery?d 
that the Eſtates limited upon ſurrenders, are alwaies 
annexed to the eſtares of him to whom the ſurrender 
1s made,andalwaics the ſurrender to the Lord is ge-. 
neral, without limitation of any eſtate. Reſolved: 
That when the Lord admits ceftuy que ve for lifesthe 
reverfion is in him that ſurrendred, not in the Lord, 
for he is but an inſtrument, 

Refolv. Thar a man may ſurrender to the uſe of 
his wife, though that ceſtuy qe uſe, is in by him thar 
ſurrcndred, becauſe the husband did not do this 
1wmediarely to the wife, but by a ſecond means , 
viz. by ſurrender to the Lord, and by admittance of 
the Lord, 

Refolv. Thar when B ſurrendred out of Court, 
and, before that *rwas preſented in Court, he dyes, 
yet after, being preſented according to the cuſtom , 
"tis good; otherwiſe, if it had not been preſented ac- 
cording to the cuſtom : fo, if the Tenants in whoſe 
hands &c; dyes, yet if it be proved,'tis good enough; 
ſo Ouerntons Caſe beforc, if Ceſtuy que uſe, &c. dyes 
before admirrance, his Heirs ſhall be admitted, 


Down and Hophins Caſe, 36 of the Queen, fol. 29. 


Eſolv. Thar where the cuſtom of a Mannor was, 
ro grant Copies for one, two,or three lives, that 


a grant to a woman during her viduity, is within the 
cuſtom, or *ris an eſtate for life; but every grant = 


Lib4 Harris and Jayes Caſe. I25 


life is not durante viduitate, flue was, whether the 
cuſtom was, that the wife of a Copy-holder after 
the death of the husband, ſhould have for life, and 
>rwas given in evidence,that ſhe ſhould have during 
her viduity, and adjudged that the evidence did nor 
maintain ſuch cuſtom, for *tis a leſs eſtate than 
for like, Bur in the principal Caſe, *tis a greater 
eſtare which is warranted by the cuſtom, and there= 
fore a leſs is within it (according to Graverors Caſe 
before.) ? Twas ſaid, that a Lord may retain a Ste- 
ward by word, to hold Courts, &c. as a Bayliff, and 
this retainer ſhall ſerve cill he be diſcharged. 


Harris and Jayes Caſe, 41 of the Queen, fol. 30. 


I Eſolv. That a Lord may retain one to be Ste- 

ward of his Mannor,and to holdCourts by word, 
3s in the Caſe before. Reſolv. That where a Copy- 
hold eſcheats by atrainder of felony of a Copy- 
holder of che Queen, that the Steward may grant ir 
aver, ex officio, withour ſpecial warrant, for the cu- 
ſtom warrants the Steward to granr it; and this ſhall 
bind the Queen and her Heirs,&c. Bur yer his duty 
is before to inform the Lord Treaſarer, Chancellor, 
or Barons of the Txchequer, or any/of them, for his 
better direRion, 

Reſolv. That the Auditor or Receiver of the 
Queen, hath no power to retain a Steward to hold 
Courrs, &c., Bur it behoves that the Steward (who 
makes ſuch voluntary grants upon eſchears,or forfei- 
tures tO be good) to have Letters Patents of the 
Stewards of the ſame Mannor, 

And *twas ſaid, that *rwas adjudged in the Lady 
Holcrofts Caſe,that where one was retained general. 
ly by word, te be Steward of a Mannor, and to helq 
Courts, that he may take ſurrenders of cuſtomary 
tenants our ef Courr, Shay 


reaſon of the 


126 Shaw and Thompſons Caſe. Lib,4. 


Shaw an Thompſons Caſe, 33 of the Dueen, ſol. 39, | 


RE » That a woman ſhall not be indowed of 
opy-hold, without ſpecial cuſtom; and tha 
when a woman is to be indowed by cuſtom, ſhe 
ſhall have all incidents ro Dower, and ſhall recoyer 
damages by the ſtature of Merton, becauſe her huf. 
band Jed ſeiſed, and therefore the recovery of da- 
mage of 5o L. inthe Court of the Mannor, was al- 
lowed, though this exceeded 4o s. 

Reſolved : Thar no Aion of Debt lyes for theſe 
damages at common Law, for upon ſuch judgment 
no errour of falſe judgment lyes, but rhe remedy is; 
in the Court of the Mannor, or Chancery. Penner 
Juſtice, ſaid, Thar he had ſeen a Record 36 H.8, 
where the Lord by Petition to him, had for certain 
errors in the proceeding, reverſed ſuch a judgment, 
and upon this, the Defendant maintained an Adita 
quzerela, to be reſtored ro the damages recovered 
againſt him. See 14 H. &- cited before in Browns 
Caſe. And 7 E. 4. 29. 


Hoe and Taylors Caſe, 37 of the Duees, fol. 30, 


Eſolved: That Underwood growing upon parcel 
\ of the Mannor, may by cuſtom be granted by 
dat of Courr-roll ; and *tis a thing of perpetuity, 
ro which a cuſtom may extend; for after every cut- 
ring the Underwood grows ex Fipitibus, So, *twas 


reſolved,thar Herbage,or any. profit of any parcel of 


tne Mannor, may by cuſtom be granted by Copy ; 


and twas ſaid, tha a fair appendant to the Mannor 


of C.insS is rae by Copy; and this example the 
c{t pillar in 2urre!s Caſe. 


. 


Frendhis 


Lb. 4- Frenches Caſe. 127 


Trenches Caſe, 18 & 19 of the Ducen, f0!.31. 


Eſolv. If the Lord leaſe for years, life, or make 
any other Eſtate, by deed, or withour deed, of 
Copy hold lands forfeited, eſcheated, &c. to him, 
that this land can never be granted again by Copy, 
for the cuſtom is deſtroyed, for during theſe eſtates, 
the land was not demiſed, nor demiſable by Copy. 
So, if the Lord make a feoffnent, and enter for con- 
dition broken ; bur if the Lord keep it in his hands 
along time, or leaſes itat will, he, his heirs or aſ- 
fgns may regrant it. So, if the interruption be 
10:t:0us, as by difleifin, and diſcent, falſe verdi& or 
erroneous judgment 2: for, Nez valet impedimentum, 
quod de jure non ſortitur effectumy& quod contra legem 
f', p10 inſefto habetur, Bur if it be extended upon a 
ſtatute or recognizance acknowledged by the Lord, 
orifthe Wife of the Lord hath his land aſſigned to 
her in Dower, though theſe impediments are by a& 
in Law , yet for that the interruptions are lawful, 
the land cannot be after granted by Copy, If a 
Copy holder accepra leaſe for years of the Lord, 
of his Copy-hold, *cis deſtroyed for ever, If a Co- 
vy holder take a leaſe for years of the Mannor, his 
Copy-hold harh ner continuance, Hides Caſe ad- 
jadged 17 of the Queen, Bur there *twas reſolved, 
 thatſuch a Leflee might regrant the Copy ro whom 
he would, for the land was alwaics demiſed or demi- 
lable, If a Copy-hold be ſurrendred to the Leſſee, 
his executors or aſſigns may regrant it, If a Copy- 
hold eſcheat ro the Lord, his alience by fine, feotf- 
ment, &c, may grant it, 


Foiftos 
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128 Foifton and Crachroodes Caſe. Lib4, 


Sha” azd Crachroodes Caſe, 2.9 aud 39 of the fun 
0.3 I, 


Djudged, that where a Copy-holder in pleading 

alledges, © uod infra Man. pred. talts babetur mg 
an Toto tempore cuſus, &c. habebatur conſuetudy , vn, 
quod q il. b:t tenentes prediforium tenement, t0cat,C, 
have nſed to have Common,in ſuch a place, parcel ef 
the Mannor,and that he is a Copy-holder of the ſaid 
Tenement,thar this cuſtom,as well for the matter x 
the form,was good ; for the Copy-holder cannot pre. 
ſcribe in his own name, for the exiliry and baſeneſ 
of his Eſtate, and if he had claimed common in the 
ſoyl of another, he ought ro preſcrive in the name of 
rhe Lord, Viz. Thar the Lord, and all his Anceſtors 
and all thoſe whoſe eſtates, &c, have had common in 
ſuch a place, for him, and his renants ac will ; bu 
when he claims this in the ſoyl of che Lord, he can- 
not preſcribe in the name of the Lord , for the Lord 
cann2t preſcribe to have a Common, &c. in his onn 
ſoyl, and therefore he ought to alledge, thar within 
the Mannor there is ſuch a cuſtom. 

Note, A good diverſity berween a preſcripr.on 
which is perſonal, and alwayes made in the name of 
a certain perſon, or his Anceſtors, or thoſe whoſe 
eſtates, &c, and a_cuſtam*which is local,and alledg- 
ed in no perſon, but that, within the Mannor, there 
is ſuch a cuſtom ; this ſhall ſcrve for thoſe who can- 
- Not preſcribe in their own name, nor in the name of 
any perſon certain , as the Inhabitants of a Town, 
Alſo, the allegation of a cuſtom , ſhall ſerve, when 
it is referred to a thing inſenſible, iz. Thar all ſuch 
lands are deviſable, And , for tar in the principal 
caſe, the cuſtom may have a lawful commencement, 


chat one Copy-holder on'y ſhall have commonzeſto- 
YCerss 
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Lib.4s Myttons Cafe. | 129 

a vers, or other profits ih the land of the Lord,and thar 

WW in many Mannors; ſome Copy-holders have common 
*n one waſte of the Mannorzand others in another ſe- 
verally, ſo that the cuſtom cammor be applyed to all: 
and becauſe,rhar all the other Copy-holds way be de- 
termined &.extinQ, *rwas adjudged that the cuſtome 
was well alledged. So, to have common of Eſtoyers 
in the wood'of his Lord, parcel of the Mannor , &c. 

was adjudged good 3 1o of the Queen, as *cwas. 
ſaid, 


_ Myttoas Caſe, 26 Elis. 


Leen E!izaveth by Letters Partents did grant the 
01 office of the Clerkſhip of the County-Courr of 
Somerſet to Mytton, with all fees,&c. for life, Arthry 
Hpton Eſquirez Sheriff of the ſame ſhire interrupted 
him,becauſe it was incident to hisoffice, Myttow#com- 
plained to the Lords of the Counſel , and it was re- 
| Wl ferred to the rwo- Chick Juſtices, ay and Anderſon, 
| WF 4nd after many arguments concerning the validity 
| WH ofthe Grant, and conference had with all the other 
uſtices,It was reſolved by all the Juſtices; ullo cons 
tradicenre at reluftantethat the ſaid Lerters Pattents 
vere void * and their reaſons were, that the office of 
the Sheriff was an ancient office before theConqueſt, 
andot great truſt and authority , for the King com- 
mitteth unto hith Cyffodiam Comitatus** And tho::gh 
the King may determine the office ad bexeplacitum , 
yet, he cannot determine this in part, as for one 
Town or Hundred, nor abridge him in any incidents 
to his office ; for the office is intire , and ovght ro 
ntinue fo without any fra@ion,or diminution with= 
vt by Parliament, and the County Court, and the 
atring of all proceedings therein, are incident to the 
Neriffs Office, &c, And though *twas gratited when 
K the 


Li % 


#30 Boz1nus Caſe. Liþ.4. 
the office of the Sheriff was void, yet the new Sherif 
ſhall avoid it ; as Scroges Caſe,. inthe time of vaca. 
tiog inthe office of Chief Juſtice of the Common: . 
Bench 3 Queen Mary granted the offi-e of the pri. 
gener of Loado? x. reſolved, that the next Chief Ju- 
ice ſhall avoid it, for *rwas in:ident to his office 

Alſo in a'l Writs direRed to the Sheriff concerning 
the County Court , the King ſaics ,,2#comt'tatu tuo, - 
and in return. of exigents made by him, he ſaies, al 
comilatium wmeum rent, &c. and the Nyle of the Coun 
proves it ; and by the ſtatute of 33 H. 8, 'Che Sheri 
of Penbigh ſhall keep bis ſhire-Court at.&xc. In afalle 
judgement *ris ſaid, 4 pleno com, tH0 recor dari fakins, 
e>c,And in a precept 9f Tolt.*tis ſaid ,Syummoneas, &c, 
quod fit ad comtatum meum And it ſhould be very in- 
convenient that anotherſhould have the.cuſtodyof the | 
entries and Rolls of Courr, waich may be umbeſilled, 
and the Sheriff reſpanſable for them, And it was re- 
ſolved,that the cuſtody of all che'Gaols within every 
County belongs to the Sheriff by right, and are n+ 
nexed and incident by the Law to the Sheriffs office, 
vid, ſtat. An, 14 E. 3}. C4. 10. 


+ ls 
Poz014as Caſe, 26 & 27 of the Bueen; fo. 34. 


A Portion of tyihes in LT. appertained re the Reo- 
ry of G, which was preſcnrable, and the Queen 
was ſeized of the Reftory of L, jurc coronegwhich was 
appropriatce to the Monaſtery of W,and grants toB. 
ex gratta ſpecialt,$c, totam illam portioncm decimmums 
"&c.n L. &c, cum omnibus alin decimis ſuis quibuſ- 
CHA; 1 L. Func, vel nheryin ercupatione, 1 C, & that 
ric Patents ſhall be of force, x02 obſt.inte aliquibus d' 
feitibus 14 194 a0minando, male recitande, &c. alicnjub 
occupatory.: And I. C. had never any Tithes in L. 
Reſolved, That ( in the occupation of 1, C.) refer 
to 


Lid. 4, Boxonns Caſe. -131 
6 all the ſenrence, and nor only ro ( cum omnibus a= 
lis decimis, &c. ) 1. Becauſe ( il}an ) demonſtrates 
fully, that there ought ro be words ſubſequent , 16 
explain and reduce in certainty thar portion by the 
intention of the Queen ſhould paſs, viz. thar which 
was in the occupation of I, C, and *ris not ſatisfied 
rl ir be come'to the full end of rhe ſentence. 2.This 
WW conjunRion, ( cum omnibus als, &c.) couples the 
WH lift words to the former, and makes the word; ſubſe- 
quent to refer to all the ſentence. 2, If all the tithes 
* WH in L. of the ſaid ReRory ſhould pals, the addition of 


the occupation of I. C, ſhould be vain, e&# Mucdifta 
expoſure, &C. 
Reſolved , That by grant of portionem dectmarums 
&c. the tithes, parcel of the.ReQory of L do not paſs; 
e Wl for, ( portion ) properly fignifies a part or portion in 
Wl groſs, divided, and not parcel of the Reory : and 
- WH th: Queen had not any porrt'on in groſs,bur all were 
y WH parcel of the ReQory ; And ( ex gratza ſpecali, &c. ) 
- WH ſhall not extend by any ſtrained conſtruQion,to make 
athing paſs againſt the intention of the Queen, ex+ 
preſſed in her Grant,and againſt rhe apf, proper and 
uſual Ggnification of the words of his Grant, 
| Refolved , Thar becauſe I. C. had nor any tithes 
there,nothing paſſes : for,admir that a portion ſhould 
be raken for a part; then the effe& of f 6 grant 15, fg= 
tas illLamn portzonem decimarum in occupatione I, C. 


and in truth he never had any part: nothing without 
B. WY: Queſtion paſſes, in caſe of a common perſon; a fortor:, 
mn, 2t in the Caſe of the Queen. As to the point; When 
v(-W * clauſe of Non obFante ſhall make the grant of the 


Queen good, when nor 3 | 
Reſolved, When the King by the Commen-law can- 
Nt in any manner make a granr,there a Non obſtante 
df the Common-law will not make -the grant good, 
paint the reaſon of the Common: law z, as the King. 
K 2 grants 
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grants 2 p10!cf71032 in an aflize,or Duare impedit,not. 
w:ithitanding ary Law to rhz. contrary, tis void : for 
protection itcs not in,theſe Caſes, for the loſs which 
may. come to the.parties by ſuch greatdelay , bur 
win tnc King may lawfully make a Grant : but the 
Common Law requires, that he be ſo inftruced thir 
he be not deceived , there a Non obſtaate ſupplics it, 
and makes th: Gravt good, As the Ring having made 
a leaſe for life or years, grants the land, Nan 9bflante 
rhar it be 3n leaſe for life, years, 8&c. Or if he gran 
rae land, and further grants the reverſion of it , de. 
pending upon an eltare for life, years, &c, tis good, 
See the book at large. 

Reſolved, When the words are not ſufficient , ex 
vi termizi, to pals rhe thing granted, but the Grant | 
is void ; there a Ne# 0bſtinte will not ſerve,as in the 
principal Caſe ; and the Patents were not holpen hy | 
18 of the Queen, ca.z, for Patents of Concealmenc 
are exprefly excepred out of the AR, 


Eſolved, | har preſcription doth not make a thing 

appendant, except the thing which is appendant 
agree in quality and nature to the thing unto which - 
ir ſhould be appendant, as a thing incorporatez as an 
advowſon to a titing corporate, as a Mannor , or as 
a thing corporate as lands to a thing incorporate as 
an office, theie may be appendant : bur every thing _ 
incorporate may nor be appendant to a thing corpc- 
rate 3 as cammon of turbary may nor be appendanit 
to land, but to a Meffuape or Houſe, as it is holden 
5 Aſs, g. for the thinÞ which is appendant ought to 
accord with the nature and quality of the thing to | 
which it is appendant; and Turves ought to be cx- 
pended in a Mannor, The 
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Lib 4. Terringbams Caſe. I33 


The conymencement of common appendant by the 
ancient Law was in this manner , viz, When a 
Lord of a Manner infecoffed another of arrable lands 
hold of him in Soccage, ( id eſt ) per ſerviciun , 
{oce, the Feoffee ad manutenend. ſervicium ſore had 
common in the waſts'of the Lord for his necellary 
beaſts thar did plow & arre his lands, and this Com: 
mon is of common right, and commenceth by opera» 
tion of che Law, and in favour of tillage, and there- 
fore it necdeth not to preicribe in thar, for ſo ir is 
holden 4 H. 6. & 22 H. 6. as one ougat if it were 
againſt common right. Bur ir_is only appendant ro 
the ancient arrable lands,and only for Oxen, Horſes, 
Kyne and Sheep, &c. Ani becaule it is againſt the 
nature of common appendant to be appendant and 
meadow or paſture : and becauſe that here, the pre- 
{cription was to have common time out of mind to a 
houſe, meadow. and paſture, as well as to arrable, by 


which it appears tothe Court , that there hath been 


. a houſe, meadow and paſture,rime our of mind; *rwas 


clolved, that this Common was appurtenant , "not 
appendant, Bur if of later times, men have builded 
upon ſome- part. of ſuch arrable lands, and ſome part 
tnercef 1s 1imployed to a meadow and paſture,and this 
for maintenance of tillage ( the original cauſe of 
common ) the Common remains appendant ; and ir 
ſhall be intended in reſpe& of rhe continual uſage of 
the Common for beaſts levant and couchant' upon 
ſuch land, that at the beginning all was arrable. Bur 
m pleading he ought to preſcribe that the ſame is ap- 
rendant to land's for though terra dicitur a tercpde, 
fa vomere terttury yet terra includes all, and 1s 
arable, though coaverred to meadow, &c For it may 


1 


plowed, | 
' Aman may preſcribe to have common appendant 


his Mannor, for all the demeans ſhall be intended 
K 3 arrable ; 


% 


134 Terringhams Caſe. Lib.4; | 
arrable ; ar leaſt, in conſtru&ien of Law ( redd, fin- | 
gula ſingulis ) ir ſhall be appendant to ſuch demeans 
which are ancient arrable, &c. And when a man 
claims common appendant to his Mannor, no incon- 
gruity appears of his own ſhewing, as here, So, Com- 
mon may be appendant to a Carve of land,which ma 
contain paſture, meadow, and wood : but it ſhall be 
applyed to that, which agrees with the nature of the 
Common. | 
' Reſolved, That common appendant may be appor. | 
rioned, becauſe 'tis of common right ; for if a Com- 
moner purchaſe part of the lands , in which he hah 
common ; yet the Common ſhall be apportioned, as 
well as if the Lord purchaſe parcel,if of the Tenancy 
the rent ſhall be apportioned, And if A. a Comme- 
ner enfeoff B.of parcel of his ancient lands, the Com- 
mon ſhall be apportioned, and B, ſhall have common 
pro rata. And *rwas agreed, that ſuch common which 
15 admeaſurab'e, remains after ſeverance of parts 
che land, to which, &c, Bur here, for that the Com- 
mon was appurtenant, *rwas adjudged , that by the 
purchaſe all was extin@, for 'rwas againſt commen 
right; for,by the a& of the parties,it cannor be in eſe 
for part, and extin& for part, | 
*T was ſaid rhar Per:izens is the Latin word, as well 

for Appurtenant as Appendant,and' therefore ſubjefiu 
materia, and the circumſtances, ought to dire& the 
Court ro adjudge the Common , appurtenant or ap- 
pendant. 

Reſolved,Thar unity of poſſeſſion of the-intire land; 
to which, &c, and of thc intire land in which, &c, 
extinguiſheth the common appendanr. By Wray,Chitt 
Juſtice, common for vicinage, is not appendant; but 
for that it ought to be by preſcription, *is reſemble 
Lo common appendant, but common appurtenant 0 
an gro!s, may commence ar this day by grant» ® 
preſcrif 


Lib.4. Brookes Cafe. I35 
vreſcription 3 and by him, rhe ene may inclofe com- 
mon for vicinage againſt the'orher, as hath beenad- 2 
judged in Sywith and Redmans Caſe: Reſelved, that a -f 
man may chaſe our beaſts char do him treſpaſs, with a | 
ſmall dog,and ſhall nor be compelled ro diftrain them 

MW damageteaſanc; 


Caſes. bf. Appeals and Indiftments, 


Brookes Caſe, 28 of the © ueen, fo. 39, 


; Eſolved, Thar in appeal of Burglary , '*twas an 
$ inſufficient count that the Defendant domumy&c. 
/ felonice &+ burgaliter ſregit, for it ought to be burgla- 
. riter or burgulariter, which is vox arias, as murdravuit, 
12)uit, which cannor be otherwiſe expreſſed. 

l Reſolved, If the count had been ſufficient, he be- 
h ing convicted once, ſhould noc be again impeached, 
WW bur here he was diſcharged upon the inſufficient 
WH count, By 7/ray Chief Juſtice , if upon accident, a 
\ WY man and all his family are our of the Houſe, and one 
ay n the interim breaks rhe Houſe, and commirsfelony, 
[WY 'is burglary ; for the indi&tment is, domum manſiona> 
lem fregit, and ſo *twas reſolved 38 of the Queen, 
where a man hath rwo Manſion-houſes, and ſervants 
n both, and in rhe night when the ſervants are our, 
&, the houſe is broken, 'tis burglary, 


WethereW and Darlyes Caſe, 35 of the Oueen,f, 0:40» 


N an appeal of murder, che Defendant was found 
| Louilty of homicide, and had his Clergy, after in- 
lifted, and arraigned for murther, pleaded this con - 
Viction ; Reſolved, that 'tis a good bar ar Common 
Lay, and reſtrained by. no ſtatute; the reaſon is; be- 
| K 4 canſe 
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136 | Yomnge Caſe. 
cauſe the life of a man ſhall ngr be brought. twice in 
queſtion for the ſame offence; -;, + *- | 


Youngs Caſe, 38 of the Queen, fol. ag! 


N Inditment, that dedit unam plagam mortalen 
ci7citer Peck, 15 ſufficient; for *tis incertain whes 
ther it be in the neck,arm,or belly ; and indiQments 
ought to be certain;,and ſhew in what part the wound 
3s, and the profundity and larirude , thar it may ap- 
pear to the Court ro be mortal,and one of the wounds 
inceitainly alleaged, makes the whole Indi&ment in- 


ſufficient. *Twas ſaid , that the Indi&ment ought | 


to have been, that if the party had nor died of the 
firſt ſtroke, that he died of: the other, and:this is the 
common courſe. | 

Upon a ſuddain Aﬀray ; ifthe Conſtable or any of 
his aſſiſtants in ſuppreſling ir,be kill, *cis murder in 
Law, though the murderer knew nor the party killed, 
for the Law adjudges it murder, and that he had ma- 
lice prepenſe,for that he eppoſed him againſt Juſtice; 
So, in caſe of a Sheriff, or any of his Bayliffs or Off- 
cers in execution of proceſs ; ſo , of a Wi archman. 


\ 


Walkers Caſe, 41 of the Ducen, fo. 41. 


Eſolyed, That an Indi&ment of murder { ujon 


LY. which the/party was outlawed } -char he ſtruck 
rhe dead in ſai(tra parte ventris Circa umbilicum » Was 
good : for faiftra parte was ſufficient, and the orhet 
ſuperfluous ; but in YNoungs before; thre was no CCl 


ww 


xainty before the Circiter. 


Heydons Caſe, 28 of the Outen, fo. 41. | 
| Cy es to the. Indiment, x. Becauſe Irwas ta- 
S4ken before B, . Corenatore in. com. pred, and dath 
4 ub EEE Log nor 
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Lib.4. Hey dons Caſe. 137 
not ſay de (02. pred. Reſolved, it ſhall he ſo raken by 
reaſonable intendment, and the Writ de cor0natoye £- 
ligendo, is, quza A,B, nupcr unus Co onator. in com, 
1u0,diem clauſit., &c. and ſo *tis raken in :iHovghbyes 
Caſe in Ploydon, 2 Becauſe he doth nor ſay, that Z.S. 
( ny fuit ia pace Dei, domine regine, Reſolved ; 
that chey are only words of form, to amplific the hai- 
nouſneſs of the offence,nar of ſubſtance, & perchance 
he was not in peace. I. Becauſe he dorh not ſay, felo- 
nice, nor ex mat{itia ſua precoettata dedit, &c, Reſalv. 
that the word (et) couples the ſentences together, fo 
that theſe words (feloa'ce &- ex malitiaz&c.)fuſt ſpo- 
ken refers to all the ſubſequent words, &c; and 1#uzc 
@ ibidem makes ir clear. 4. The profundity of rhe 
wound is nor ſhewn ; Reſolved , Ir cannor be here ; 
forall the pan' of the knee was cur off, 5. *Tis ſaid, 
WH tempore felonie pred, & murdred:, where it ſhould be 
| mrdri; reſolved rhe firſt words were ſufficient ; and 
WH ben mvdicdum being a word infeaſible, is ſuperflu= 
| gus, and ſhall not hurt. 6, The wound was the fourth 
o Augn ft, rhe death the nineteenth of December, and 
he indiQment 1s, that T, M, &c, 7em;ore felonie eh 
mudred; pred. viz. 4. Auguſt:, felonice fuer. preſen- 
!ts & auxiliantes,&c. Twas objected, that the death 
hath relation to the ſtroke ; Reſolved, thar indi- 
m:nts haye been often adjudged inſufficient , when 
tie ſtroke is one day, the death another,and the Jury 
conclude the death to be done the firſt day 3 Bur 
here it ought ro have been, thar they were preſentes 
© auxiliantes, &c. ad feloniam &- murd, pred. and 
relation which is a fiQtion, ſhall make no man a felon. 
And17ay faid, that without queſtion , the year of 
bringing the Appeal , ſhall be accounted from the 
death, not from the ſtroke, 
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2M 38 Hume againſt Oz le. Lib, 


Hume againſt Ogle, 3 2 4nd 33 of the ues fo.gs; 


AD judged,thar the Count (that the defendant pay, 
the ſtroke the 27 of September ar D, in the Coun. 
ty of N. and that her Husband of the ſame ſtroke xr 
D,8&c.died, and ſo the ſame Defendane murdered hin 
at D.aforeſaid)*twas repugnant and inſufficient; for, 
2s it cannot be ſaid, that he nwurdered him the firf 
day (as Heydons caſe is before) ſo neither ar the place 
where the ſtroke was, but where he died, . 


Hudſon and Leen Caſe, 31 of the Dura, fog. 


PN an appeal, H. counted that rhe Defendant;W&c 
feloaice maimed him in is left hand, the Defendanc 
pleaded thar before &c. The Plainriff receveredin 
Treſpaſs for the ſame battety and wounding 2901, 
and ſatisfaQtion acknowicdged, ' Reſolved. tharthe 
bar is good ; for where the Plaintiff is to recover da- 
mage only ( as in this Caſe of appeal ) he ſhall no: 
be rwice ſatisfied for the ſame thing , Neo debet by 
punirt prouno deliftlo. And here the wounding inthe 
firſt aQtion includes the Mayit:m,and more , and the 
Defendant hath averrcd that the wounding in thc 
firſt aRion, and the Mayhem her: is one. 1-5-1 


Syers Caſe, 32 of the Queen, fo. 43: & 


Efolved, Ifche principal be pardoned;or harh his 
Clergy, the acceffory cannor be arraigned;for *tis 


R 


a Maxim, ubs faftum milnzmyihi fortia nulla,o uot wi 
eft principalis, non poteſt eſſe accrſarius, and none ca 
be principal before it be ſo adjudped by Law , wh: 
by judgement upen verdiQ, or confeſſion, or by Our- 


lawry ; and it ſuffices not thar in tiuth, he be _ 
| cipat 3 


Lib.4. Bubithes Caſe. 139 
cipal ; and the acceprance of pardon , or prayer of 
Clergy, is an argument, bur no judgement in Law 
that he is guilty. Bur, if the principal, after attain- 
ler be pardoned, or hath his Clergy , the acceſſory 
ſhall be arraigned, for it appears judicially that rhere 
was a principal, 


B:b:thes Caſe, 39 of the Duren, fo. 34. 


Eſolved,That where the principal was found guil- 

\ ry of man-flaughter, and not guilty of murder, 
and had his Clergy ,the*acceffory ſhall be diſcharged, 
for till judgement, it doth nor appear judicially thar 
there was a principal. So if the principal upon his 
arraignment confeſſes the felony, and before judge” 


| ment obteins pardon, or hath Clergy, Reſolved that 
there cannot be an Acceſſory before the {af in man- 
* WH :ughter, for 'ris upon a ſuddain affray ; and if pre - 
" WH nedirared, 'ris murder. | 

c | 

4 Vauxes Cafe, 30 of the Ducen, fo 44- 

| Eſolved,Thar where a man was indied for poy- 
: loning arother, perſwading him thar the porion 


mixt with Cantharides ſhould cauſe him ro have iflue 
by his wife, the indiAtment (neſciens pred. potum cum 
Uneno fore mixtumzſed fidem adhibens pred. perſuaſio- 
B diff, WV. recipit, & bibit) was ſufficient; for , 'tis 
Not expreffed that he received the poyſon, for (vene- 
Bum pred. ) wants, and the words after ( immediate 
poſt receptionem veneni pred.) are not ſufficient to 
maintain an indiment, which oughr to be certain, 
and not by implication. | | 
Reſolved, That Yaux,who perſwaded,was a princi- 
| Pal murderer. though he was nor preſent at the re» 
cit of the poyſon z and here he cannot be — 
þ- or 


$3 ob ach. - > 


mf HAITI «4 y OL ORTIEEN SIS PR , 


LET WELORL WAN CD 


© 


—_— ER IDE ETC 
_ 


#4 Acne 


NS pn Ae gc. HOO _ 
—  — — PE DT OE nn a =_ 


_ <<). ela tlRIS IAC fas co. 
} 1 
* 


CC ey _ - ——_—_ 


for there is no principal ; and it any oneHhad prog 


140 Wrete and Wiggs Caſe. Lib. 4 


red V. to do it, he had been accefJory before ; which 


note, a ſpecial Caſe, where Principal ard Accelly'y 
both are abſent ar the time of rice felony, 

Reſolved, That ( auter foits arquite ) hefe js ng 
plea ; for, he was diſcharged upon an arraignmen; 
upon this inſuſhcient inditment; and rhe former ac. 
quital or conviftion , ovght to be lawful : and ti, 
Maxim is, Thar the life of a man thall nor be twice jn 
jeopardy, for one offence,bur here his wife was notin 
jeopardy, So,if a man be conyifted by verdiQ,or cons 
feſlton,upon an inſufficient indiCtmenc,and no judge. 
ment given,he may be again indicted and, arraigned, 
for the Law wants its end ; bur, if upon ſuch inſufh. 
cient indi&tmentzthe Felon hath judgement quod (uſ- 
pendatur per collumand ſo attainted (whicn is the «nd 
of the Law ) he canior be indicied again ,. &c.. till 
this judgement be reverſed 3 and upon ſuch acquital 
no conſpiracy lies, 


Wrote and liggs Caſe, 33 6f the Deen, fo.45. 


,FP He Defendant in an appeal of murder,plcadsthat 
aiter foits, by inquiſition taken betore the Coro- 


ner of thz Queens Fouſhold, ard B. one of rae Co- 


ronors of M, he was indi&d of man-{}ughter, which 
inquifition was ccrtified to N, at the Gaol delivery; 
and the Defendant upon this was arraigned, confeſled 
the felony, and had his Clergy, and ir appears the 
arraignment, &c. was after the purchaſe of rhe writ 


of appeal, and before thereturn. * 


\ Reſolved, Thar axter fuits convi& of man-ſaughter 
and Clergy, is a good bar in an appeal of murder, as 


'twas adjudged in Holcrofts Caſe. In which it was. 


likewiſe reſolved, that an inquifition taken before B, 


Coronor of the Houſholy, &c, and one of rhe Core- 
5 oy 


fl... —— A—. W— 


lib4. Wrote and Wiggo Caſe, "SY 


nors of M. is well taken, and within the ſtature of ar- 
cult ſuper chartas 3, though the ſtature requires two 
pe: ſons : for the intent of the A& was performed,and 
the miſchicf recited avoided : for rhough the Court 
:emoves, yet, he may proceed as Coronor of the 
County. 

Refolyed alſo upon the ſtatute of 2 H, 7. ca. x. 
that this Caſe was out of the ſtature; for, if rhe Defen- 
Gant had his Clergy , the appeal lies not, a foitior; 
when he is convicted only, and prayes his Clergy; 
and the at of the Courr to be ade bs to the al- 


 layarice of Clergy, (fo the Caſe was ) ſhall not pre- 


judice the party in caſe of life : and ®rwas reſolved, 
that. atraint of murder in the at, extends to a perſon 
convicted by confeſſion, or verdict, as to a perſon at- 
wint for he which 1s attainted,is convifted and more, 
fnd Agzes Gaznfords Cale adjudged,;that where 3 H. 
1.is, That the wife, or heir of him ſo- ſlain ſhall have 
apral, that the Heir of a Woman, &c. ſhall have ir 
againſt him, who was acquitted of the' ſame murder, 
So reſolved here, an indi&tment and conviftion, or 
aquittance of Man-flaughter , 1s a bar to an indiQ- 
ment of the ſame death ; for all is the ſame felony, 
though the circumſtance alter it. | 

Reſolved, That at Common Law, the Coronor of 
th: houſhold had an exempt Juriſdi&ion within the 
Verge, and the Coronor of the County could nor 
meddle, as appears by Articuli ſuper chartas ; and 
Smif's Caſe adjudged, where a Coronor of the Coun- 
ty took an inquiſition within the Verge, *rwas avoid-. 
« by plea, the one cannot meddle within the power 
i the other, Pur Juſtices of the Kings Bench,'#f oyer 
id ter33'2er, &c. may inquire, hear, and determine 
ul murders, &c. Within the Verge, for their autho- 
lity 1s general rhrough all the County * ſo reſolved 
11 Hoicrofts Caſe. | 


Re = 
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142 Waits Cafe. Lib, 
Reſolved , That the Indiftment was ſufficient, 
for it doth not appear that D. (where the ſtroke an 
dearth was)was within the Verge; and though in truth. 
it were within, yer it ought to be found by the oath of 
the Indifo;s, and cannot be ſupplyed by nude aver. 
menr ; and it ſhall not be void & coram non judice, 
as to the Coroner of the Houſhold, and good before 
the Coroner of the Country ; for the Record is in- 
tire,and taken intirely before them &c. And the De. 
fenlant in his Plea had averred, that D. was within 
the Verge » ſo the Coroner of the Country could not 


take the indi&ment only. | 
Reſolved , For that rhe Indi&ment ( upon which 


he was convicted ) was inſufficient, that he may be 


newly indifted, 8c, for his lite never was in jeopar- 
dy. Reſolved, thar where the ftroke was one day, the 
death another, rhe concluſion ought to be , that he 
was murdered the day of his dearth , otherwiſe tis 
naught, for *rwas nor murder before : and 'twas res 
ſolved, that the finding of the ſtroke and the death, 
were mot ſuffhcient of it ſelf, without concluſion; and 
ſo T. . murdered the ſaid R. Y. Reſolved, that 
though te conviRtion were pending the appeal , yet 
it had been lawful , and before that the Defendant 
was compelled to plead, it had been a good bar, 


Wa'ts Caſe, 45 of the Dueen, fo. 47. 


 Eſolved, That where a Woman brought ſeven 

fc veral appeals againſt feveral Perſons, as princi- 
pals, all ought to abate: bur rhe firſt,{or all the prits 
Cipals and the acceſſories before the murder and af 
t2r, and before the Writ purchaſed , againſt whom 
che Plaintiff will bring an appeal, ought to be named 


in the Writ ; for all make default, excepr one 3 Ye 
| the 


Lid:4- Hili”s Caſe. 143 
the Plaintiff ought to.count againſt all,therefore he 
ought ro bring the appeal againſt all : And the De- 
fendant, ſhall not have damages by the ſtature of 77. 
+ For it is out of it, becauſe the Writ abated.And the 
ature of, Magna Charta ſayes (appellum) in the fingu - 


[ar number, 


H I's Caſe, 30 of the Huten, fo. 43, 


AN Inditment upen $ H.6.was quaſhed, ,9uia fruit 
| \ 18q44ſt 20 capta ad ſefuenem pacus in Com.S.tent, die 

| Marti, & die Mc7curit ; though the Seffions may en- 
| WH dure two or three days, yet the Record ought to men- 
tion, that they were holden art a day certain : as alſo, 
, WH for thar the ſtature was miſ-recited in a point materi - 
Wl al. Note, becauſe miſ-reciral is fatal; the ſure way is, 
: WH todraw the inditment with concluſion contra formans 
; WH fat, and with no ; ecital of the AR, ] 


Oenels Caſe, 9 of the D.ccen, fo. 48. 


N Executor poſleſscd of a Grange , conſiſting of 
divers parcels,demiſes all the Grange (except H.) 
| WH to A. for 23 ycares, and H. to F, for 23 yeares, and 
prarfts all the reſidue of the term in his intire Grange 
to A, and F.B, the reverſion,or grants a rent-charge 
 infee, our of all his lands, ,&c. called C, Grange 
qu0ndam in tenura B (the Teſtator ) and now 23 2e- 
' Bra & occupatione de A. The rent is arrear, the en=- 
tire rerm expires,the-Reverſioner makes a Feoffment, 
| the Grantee dies, the Feoffee leaſes ar will, the Exc- 
tor diſtreins for Arrerages.. 
Reſolved, Thatat Common Law, in ſome caſe debt 
les for arrerages of an annaity in fee , though ir 
continues ; as if a Parſon,or Prebend rehgns,or dies, 
becauſe the Parſon is chargeable; otherwiſe of a ___ 
Ct. 


144 Ognells Caſe. Lib,4\ 
ſervice, charge, or ſeck ,-when the free-hold'conti: 
nues.; and for a rent there is a diverfity when arent 
in fee 18 cxtin@ by the aft of the party, and whenof! 
the Law, and when particular eſtates expire ; ſee the. 
book at large. Bur 'rwas reſolved in the caſe ar bar, - 
that the arrerages duc in the life of the Grantee,were - 
loſt ar Common Law.Reſolved,that H,; was not char. 
ged with the rent , for though-ir be parcel of the . 
Grange,and A, and F have the reverſion of the terms 
ahd ſo it may be ſaid in their tenure; yet, for tharg, 
then had nor H. in his occupation, ®ris not charged, 
Reſolved, Thar the Leſſee at will 15 chargeableby. . 
22 H. 8,c.37. for where things are due in right, and/ 
become remedileſs by the a& of Ged, the Parliament” 
which gives remedy for this, ſhall be fayourably con- | 
ſrued, and extend to advance the remedy proportio- ' 
nably to the defe& of the Law, according to the mind ' 
of the makers, 2nd therefore the feoffee of the feoffee* 
1n infiaitum ſhall be charged , for otherwiſe the ſta- 
rute ſhall bein vain, &e; IE ! 
Reſolyed , If the Grantee in fee, o: for life of 4 
rent-ſervice or charge, (after ®tis arrear) grants over, 
the Tenant atturns, the Grantor dies, his Executors _ 
are not within the ſtatute, for by the Grant the arre- 
rages are loſt,and were not due tothe Teſtator tem- 
pore martzs, as the ſtatute ſpeaks ; and after the grant | 
«the Teſtator could not diſtrein for the arrerages; and © 
the a&t gives remedy only where the arrerages at@ 
due, and become remedileſs by the a& of God." ''* 
Sharp "and Poo!s Caſe, 17 of the ueens A rent was 
granted to a Woman for life , *tis arrear, ſhe takes 
Husvand, ?tis arrear, the Wife dies , the Husband 
bringsdebr "againſt the Heir being terre-renantfor- 
all arrerages ; Reſoived,thar for the arrerages before 
16 marriage he had no remedy at Commen Law,but - 
For the orner he had debr. LT 25" 
ObjcR, 


Lib.4s Rawlins Caſe, 145 
Objeed, that the Husband ſhall not bave the 
rearages due before by the ſacure.. i, Becauſe ar 
mmon Law the Executors of the wife may have an 
ation for chem, and rhe Statute gives remedy,whert . 
xecutors cannot have an a&iori,and dorh nor inrend 
otoll che remedy from the conamon Law; a, The 
ranch ſayes (due #n. the wives life)ſo the arrearages 
wught to incurr,.. then ſhe is his wife: Reſolved to 
the contrary, for the ſtature ſayes (due and unpaid in 
the wives life) and the common Lay gives remedy 
forthe arrearages of an eſtare for life incurred in the 
lift. of che wife, and cherefore the ſtarure did not ifi- 
nd to extend to. rheſe arrearages,bur to the arreat- 
pes due before ;far,verba accipienda ſunt cumeſſettn.. 
Reſoly, That a Feme-covert cannor make an ex- 
ror without allent of hec Hugband,and rhe admi- 
iſtration of her goods of right belongs ro the Huſ- 
ind, And the ſtatute in naming the woman (wife) 
Incends only to. deſcribe and defign the condition 
efthe womanznot ro imply tht the arrearages ought 
toincurr during coverture.  .  _ hp 


Rawlins Caſe, 29 aud 30 of the Queen, fol. gt, 


A. Poſzeſsed of a Houſe for thirty years (except 

"Stable, of which B. was poſselsed for two years} 
granted all his intereſt ro- C. and demiſed the Stable 
vB for ſix years by Indenture afcer the end of the 
mo years ;  C;. redemifes all. ro A, for twenty 
me years, rendring ewenty. pounds per_ 4871418 » 
nd to pay a fine of twenty five pounds, wpon con= 
ion for to re-enter for non-paymene of rhe rent , 
r fine; before the day of os Rep redemiſcs rhe 
wle ro C. for ren years, the rent was behind, the 
Ine was not paid, C, enters -not into the Stable, nor 


$, atrurns, 


; 


T4 6 Rawlins Caſe, Lib, 

*Reſolv. Thar where rhe'verdiQ was efitredthree 
rex paſt, and; in' the. Roll rhe'demiſe to B.{6r fy 
years was not entred'to be' by Indetitire, that ths 
Roll ſkalt be mended, becaufe the fiote of the ſpeci- 
al verdi, whith the Fury exhibited 't6' the Coun, 
remaining wi th the Second ary,purports that the |u. 
ry found the demife prot 3 by which ir doth appert 
ro the Courtzthat the defhiſe was fhewii ini Evidente) 
and reference mad; by the nore to it; and ſo twy 
ig Gomerſalls Caſe, ' "I 4 

Refoly, Thoug!t che condition is of two patts.in: 
rhe diſ-junRtiye,, for non-payment” of rent, or of the 
ſumimn.in grofs;. yer}, it A, had redeniiſed/any-/part 
the houſe to C. and C. enters, by which the rents: 
ſuſpended thar al! rhe condition, as wal for the &s 


laceral ſum, as for the renit, is alfo ſuſpended 
caliſe the condition 18 intire, and' canner be divide 
by the a& of the parties, Reſolv.. That if A, had te- 


demiſed any part ro C. chough C:: never'enrers, the 
rent is ſuſpended) and though a ſtranger occupy it. 

Reſolv. That the leaſe'by A; ro B, for fix year, 
though he had nothing at the time,was good by cons 
clufton by rhe Tpdenture ; and when C,redemifed all 
to A. then was the intereſt bound with this conclu{- 
on; then when A. redemiſes ro C:i rhe Staple, Ck 
alſo'concluded, for aff parties '6r ptivies'in; eftats or 
intereſt, are boung by the Eftoppel'? then the Cal 
1s.no orher, bur thar A. demiſes- for fix years ies 
Staple to B, and after demiſes to ©. for twenty yells 
(which is a good Leafe in reverſion” for fourceti 
years) this 15 no ſuſpenſion of the rent, 'or cotditis 
onz, for *cis.no grant ef the reverſion, þut'4/future te 
rexeſt in reverſion; no term, bat©an -inrereſt of # 
rerm, asthe pleading is, and'notwithſtanding furl; 
grant, the reverſion is in the | Aqua without” #* 
wrament, and he ſhall havg the rent upon arts 

| leaſe 


* 


aſe 


/ 


[ib. 4- Rawlins Caſe; 145 
leaſe; bur if there be an arturament, the reverſion 
paſſes, and ſuſpenſion will follow, And rherefore 
was agreed, if a man leaſes for twenty one years 
rendring rent,and a te-entry,the Leſſee leaſes to the 
Lefſor for fix years, to commence twh' years after,” 
che rent is arrear';' and by this he ſhall defeat the 


Ln 


furure intereſt veſted'in him.” | 
Reſolv, Thar this Bftoppel being found by ver« 
k&, the Court ought ro judge upent all the ſpecial 
matte, according ro Law ; and becauſe they' are 
ſwarn adveritatem dicendam, they did well to fand 
the cruch of the Caſe; and leave: it ro the Court; by 
Wy Chief Juſtice in Pledals Caſe, the Jury was at- 
1nced for not finding ſuch a lerſe by concluſion , 
mending that: they (being ſworn ad* veritatern di- 
tad.) were ror bound to firid ig 3 for the Couny 
keld, that the intereſt of the Id 25to the parties 
and privies was bound,and no concluſion ſhall be'by 
Wh Indenture, after the term Ended, by Wray. + 
keſolv. If 'Leffee for twenty years, leaſes for 
oyears rendring rent, and grants all his rexta and 
mereſt ; if the Leſſee arturns, the-reverſion paſſes; 
and if no atturnnient be, yer the intereſt in rever= 
0 paſſes; for the grant of a man ſhall not be ad- 
pdged void, if, ro any intent, it may take effe&. - 
Reſolv, If Lefſee for twenty years of a houſe , 
leaſes part for two'yearss and sfter leaſes to another 
Wl for cen years, rendring rent;ſo that it inures as # 
Kale 1n reverfiort for part, that the rent ſhall iſſue 
ut of all, and of the intereſt 'of the rerm, though'ir__ 
& not any eftate that may be ſurrendred, aid 
wuph ir be conjoyned with 1and in poſſeſſion... * 
-Ecror was brought -upon this Judgmieis, and this 
tor afſigned'z* for thac R. the Plainriff was an Tre- 
Wt, and Was admitted by his Guardian, and no r&- 
bord made of ir, as'*tis uſed is Barro, but only mw 
L -2 rc 
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148 Wardens Caſe. Lib, 4 
red inthe Court, F. Reper A.B. gardianum ſunm ( od 
hoc per curiam ſpeczaliter  admilſum) queritur, which 
was diſallowed by all the Juſtices, upon ſearch and 
view of many preſidents, which make a Law in this 
Courrt, yer {ome prefidents were as 2 Banco, 

. Note (K'ader) according to the- opinien of 14 
>twas reſolved in Loadons caſe, that if a man takes; 
leaſe by Indenrure;of his ewn land, this is an Eſtoy, 
pel but during the term; and then both parts of the 
Indenture belong, to the leſsor, | 


- Harden and Cemmonalty of Sadlers Caſe, 30 of the” 


=36e.4 Queen, fol, 54. 
TD Y Maudamus,*owas found before: B. Mayor of 
Bonnet rox of the Ciry,and rhe inquiſui- 
on'was returned ift Thancery, that T. C, held of the 
King, &c;” and dyed ſeiſed without Heirz the War 
dens, &c. ſhewed their right that R.M. was ſeiſed 
fee, and deviſed to them in fee ;- and that they were 
{eiſed rill by C. dilleiſed, and ſhew: the cuſtom 'o 
1,6#807, that a Catizen and Freeman may deviſe in 
Morcmain,.and averred that R. M. was, &c, temps 
" hortis; and upon. this, great queſtion was, Wheihet 
a Monſtr ans de droit lyes, or ought to be by Petiti 
on,; See the Caſe at large for this .Learning, Bert 
block and Redes Caſe was cited to: be adjudged, i 
A.;be bound in a Recognizance,+Starute, &c, a 
afrer a Recovery in debt was had againſt him,and! 
dyes, his Executors ought firſt:ro pay:the debe uj 
on. the Recovery, though it be puny ro theſtarute 
&c. for though both be Records, yer the judgme! 
in the Caqyrr upon judicial and:,ordinary proceed 
ng) is more notorious,and cenſpicuous, and of mot 
high and eminent degrce than a-ſtature,&6; raken1 
private, bythe conſent of Parties; - | ; 
| | of 


Lib, 4. Forſe and Hemblings Caſe. 149 


Forſe and Hemblings Caſe, 37. Eliz, in com. Banco, 
fol. 60, 
ful. 


= Os gn NS. yg; ner 


A Lice Alles ſciſed of cerrain Meſſuages in fee, * 
maketh her Will in writing, and” thereby demi- 
7. ſcth,chat it James Amynd dorh ſurvive her,that then 
a Wl hc doth demiſe,and bequearherh the ſame meſſuage 
» Wl to him and his Heirs, _ And: afterwards the. ſaid 
x WW 4lice did intermarry with the ſaid 'Zames, and duri 
her Coverrure, ſhe ſaid ofcen,her ſaid 7ames ſhould 
never have the ſaid Mefſuage by the ſaid Will; Alice 
dyed withour iſsue, and fames ſurvived, and the 
queſtion was, Wherher the Will was countermanded 
by the ſaid Marriage, or not; and if not, Whether by 
the words of 'xevocation after the Marriage, was a 
Countermand, -and it. was adjudged upon great de- 
liberation, that the raking of a Husband, and the 
corerture ar the time of her death, was a Counter- 
mand of the Will, For the making of a Will - is bur 
a0 inception thereof ,--and it doth nor rake any effe& 
until x death of the: deviſor. For, Omne tefta- 
mentum morteconſummatum, & volumas eſt- ambiia- 
lima uſque extrenum vite exitum. And it ſhould be 
apainſt the nature of a Willz to be ſo abſolute, char 
-he that made the ſame, being of ſane memory, may 
not countermand the ſame, And therefore the: ra« 
king of her Husband, being her own proper a& , 
Soth amount to a Countermand in Law : Alſo *twas 
ad,chat after Marriage all the Will of the Wife in 
Jdement of Law, is ſubje& to the Will of her. Huſ- 
UE band, and a Feme-Covert hath no Wills, and -there- 
Kenn fore the Countermand after Marriage was: of ; no 


face, quod fuit concefſiim per tot Cur. 
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Harlakendens Caſe, 31 El. in Banco Reris;fol, pe 


Tf Earl of Oxford leaſed ro A, B. and C, («. 
cept the Trees) for 21 years, C. afligned'ty 
D, os Earl ſells the Trees to A.B.' and D, they 
leaſe ro E. and after ſell the Trees, the Vendee 
eurs them, the' Lefſee brings treſpaſs. When , 
man maketh a leaſe for life or years, the Leffee hah 
'bur enly a ſpecial intereſt or property in the Trees 
being Timber, as things annexed to the land'; but 2 
the Leſfſee,or another, ſevers them, the propertya 
intereſt of the Leſſee is determined, »5d the Le , 
may take chem, as things which Were parcel of is 
Inheritance. 
It was alſo reſolved, char this- clauſe (without 
impeachment of waſte) doth nor give to'rche 'Tenarr 
for life, any-greater intereſt in the Trees, than he 
had by the demiſe of che Land, bur wy; that jt will 
ſerve, that he'ſhall nor be irnpeached 'n any aRtic 
.of Waſte,or ro recover damapes; or _ aſter 
- * Itwas alſo reſol that'if n 
This is adjudg- houſe fall by rempeRt;'or other aft 
- {obeſe of God, the Leſsee for lifeor year 
IL the Judges bath-a ſpecial inrereft' to take tim 
| bf England in ''ber to re-edifie'rhe ſamezif he will 
"Lewes Bowels But if the Leſsee' ſuffer rhe _ 
- Caſe 4 the 11 tofall, or take'it' down; the Le 
644M . ny rake his timber as card 
his'Tnhericance;#nd+he intereſt0 
the Deſice i is determined, and he hay have waſte 
(treble-dant9ges. ' 
eſoly. That the Lefie by the rant had an 
rolurs property itt the Trees, ſo thar" by the leaſe 
the land, they did not paſs, and he hath nor cqu 
. awherſhip i in both}; and ir ſhould be a prey tc 


Lib, 4. Harlakenaens fcaſe. I51 


kia, if they; ſhould, be joyned rothe land, for then 
he could not cut, during the terms, withour waſte 
and after he:ſhall not have them,and theLeſsor ſha 


not have them againſt his own, a&. And here, A. 


B. and D. were tenants in common of the land, and 
joyne-renants of rhe trees, and ſo their intereſt of 
ſeveral qualities, and therefore cannot be an union 
between them, but upon a feoffment, if che. Feoffor 
accept. rhe trees, they are /in. property” lividehs 
though, in fabto, they remain annexed to the land, 
for it is not feleny to cut chem, &c. and af the Feofe 
forgrant them co the Feoffee, ep are re-united in 
property,'as well as de fatto .and the Heir ſhall have 
them, not the, Executors;for rhe Feoffee hath an ab- 
ſolute ownerſhip. in both, and it is more benefit to 
him that they are :c-unired. _ | 

It was reſolved , That if timber-trees be blown 
down with the wind, the Leſsor ſhall have them”, 
for they are parcel of his Inheritance, and not the 
renants for life, or years ; bur if they be Dotards 
yichour any timber in chem, che tenant ſhall have 
"Avi | | | ky 

It was adjudged, that waſte may be commirred in 
plaſs in the Windows, for ir is parcel. of the houſe, 
and deſcends as parcel of rhe, Inheritance ro the 
Heir, and the Executars ſhall not have them, al- 
though the Leſsce pur the glaſs inthe Windows 
al his Own colt, and if he take them away, he ſhall 
x puniſhed in waſte. And 42 Eliz, 4y Com. Pants, 
It was reſolved, that Wainſcor, whether it be annex» 


«ore houſe by the Leſsor, or.the Leſsec, is pat= 


& of the houſe, and there is no difference in Law, 
yacther it be fixed with great Nails,or lictleNails,or 
Screws or Irons put through che Walls; for if it be 
kxed by any waies or means to the hauſe, or poſts, 
i walls thereof, rhe Leſsee may not xemove it, ow 

L 4 7” ne 


IJ2 | Fulwoods Caſe. Lib, 
he is puniſhable in an aRion of waſte, ''Bor ir is par. 
cel of the Houſe, and by leaſe or grant of the houſe 
in the ſame Mannor (as Siciling or Plaiſteting) ir 
ſhall paſs as parcel thereof, '' Gd 


Fulwoeds Caſe, 3 of the Dyeen, fol, 64," 


x. Acknowledged a recognizance of 2 5afff, to the 
Chamberlain of Lozden, and his Succeſcors, 
aAtter acknowledges a ſtatute of 200 !. before the 
Recorder of London, and Mayor of the Staple to A, 
After A. fues execurion by Liberzate, bur it doth not 
Appear that it was ever rerurned; after, the Succeſ. 
ſorg of the Chamberlain, ſue execution, by pre- 
cept tothe Serjeant of the Mace in nature of an Fle. 
it, and hath a Moyity, C, dyes, his Wife recover 
Boer, and hath her houſe aſſigned for her third 
part, ſhe dyes, the Chamberlain affigns ro Fulwy, 
after A. aſſigns alſo to F. after the Heir of C. de- 
miſes to B, &c. 

Reſolv. That the Succeſsors of the Chamberlain 
ſhall have this recognizance, though a Body ole; 
for thar the Corporation was by cuſtom to divers 
purpoſes, for Orphanage, for the Recogniz.ance ws 
acknowledged for Orphanage-money, 'and the ſame 
cuſtom inables rhe/Succeſiors to take fuch an Obli- 
gation, &c. otherwiſe of a Biſhop, Parſon, &c. and 
rhar the Execurion by the Serjeant of the Mace, was 
good, notwithſtanding rhe ſtarute of W, 3. cap. 18, 

- which ſairh, V7 liberet et medictatem, & c, by rea- 
ſonable extent, ra wit, by inquiſition of honeſt men, 
and the Sheriff is ſworn, *and rhe Serjeant is' fot 
ſworn .to take the Jury, &c, Forthe Rtarute ex- 
xends to every other immediare officer, to any Court 
gf the King of Record, &c, Reſoly, That cxect- 
rion of rhe Elegit was good enough,” without = a 
| ; | | cire 


= 


Lib.4, Hyndes Caſe: I53 
Srirefacias againſt A, being'in by matter of Record; 
but *twas ſaid, 3f the Sheriff had returned the for- 
| mer execution, he ought to have a Scire facias , by 
W thc Court, if rhe Sheriff makes execution, 'ris good. 
Reſolv. Thar the Verdi& was good, which finds 
that C. acknowledged a recognizance before the 
- Mayor, though nor ſaid ſecundum forman ſtatut;, nor 
| per {criptium ſunm obligatorium, for being the trover 
of lay-people, it ſhall be intended according to the 
: W fate, Reſoly. Thar the Conuſee cannot have aid 
; of the ſtature of 32 H, 8. cap, 5. for which, ſee the 
t Book at large, 
. Reſolv. That if a man be bound in two ſtatutes, 
L and the latrer ſtatute be firſt extended, and deliver- 
. W cn cxccurion for a longer time and a greater ſum 
$ chan the firſt was, yer when the firſt ſarure is ſariſ- 
fed; and his intereſt lawfully determined, the ſe- 
, WW cond Conuſce ſhall have the Land again, by force 
. ofthe firſt Extent, It was reſolved per tor. Cur. thar 
the Execurion'of a Liberate is good, although the 
Writ be not returned, and ſo of a Capias ad ſatfari- 
endum, and an Habere fac ſeiſrram, and other writs 
of Execution. And that the Conuſee ſhould hold the 
Jand, not only until he be ſarisfied for damages 
for deraining of the debt, and coſts of ſure, but al. 
ſo for his reaſonable labours and expences, look the 
words of the execution ; and being in by matter of 
| Record, the Conuſor muſt bring his Scire factas; bur 


8.80 incaſe of an Elegit, rhe Conuſar after ſatisfaftion 
a-W may cnter, for there is no coſts and damages, bur 
nl the meer debr., £287: 

2 


Hyndes Caſe, in Com. Banco, 43 Eliz, fo.70. 


V 7 1lliam Haw: ſeiled of certain lands by deed 
indefited, demiſed the ſame ro Robert Ge 
Yar 


. the fine, and by the bargain and ſale 2 for if he ſhall 


ſhall be preferred, And it is true, tharthe incoll- 


port in themſelves:inviolable yerity, which # ay 


ths 


154 Hyuades Caſe. Lib. 4, 
rard for 16 years, who afhigned vyer to Eligabeh 

Hynd, William Hawe afterwards by bargain and ſale 

in conſideration of mony due, {old the reverſiqn 

to one Libb, and before the 'fame was inrolled, the 

ſaid Wikiam Hawe levicd a fine to Libb,, and his 

Heirs, &c. and after the 'levying of the fine, che 

ſaid Indenture of bargain and (ale was inrolled with: 

in fix months , according to the form of the Sta. 

cute, and Flix abeth Hyad the tenanc did not auurn 

The queſtion was, Whether the: Conulee of the fine 
after the ſaid Indenture inrelled, hall be in 


be adjudged to be in by che fine, no aftian of waſte 
tyerh, for default of atturnment ; and if he ſhall he 
in by the Indenture inrolled,/ then there needeth no 
atturnment. And irwas reſolved, per tot. C4r.that 
when Hawe by decd indented, did bargain andſell 
the reverfion to Libb, and his Heirs; and before the 
inrollment levied a fine ro Libb, and his Heirs, and 
after the deed is inrollcd (within fix months): that 
the Conuſee ſhall be in by che fine, -and nor bythe 
deed inrolled; for rhe fee-fimple paſ$eth by rhe fine 
to the Conuſee, and his Heirs, and after the inroll- 
ment of the deed, may not diveſt and rurn the 
eſtate out of himſelf, which was abſolutely eſtabliſh- 
ed in him by the fine; for when rhe-common Lay 
and the Statute Law concurr., :t1e.. common {ay 


ment ſhall have relation to the delivery of the deed. 
Burt that is only to avoid eſtates, or charges made | 
of the ſame thing by the bargainor, to ſtrangers, af- 
rer the delivery of the deed, and before the inroll- 
ment, bur not xo. diveſt any. eſtare lawfully ſectled 
in the interim, in the bargainee. ; 


The Records are ſo high and ſacred, that rhey.im- 


man 


[ib.4. Boroughs Caſe I55 
man dare to gain ſay,the Law doth attribute ſo grear 
honour to them, that they ſhall be tryed only by 
themſelves, and not by the Country;and if avermenr 
againſt a Record ſhould be permitted, then the ef- 
fe and validity of the Record ſhould be tried by 
the Country, which is againſt the rule of the Law, 
Nuljum iniquum eft in jure preſumendum.Yer,reſolyed 
in this Caſe, that the Leſiee ſhall be admitred to 
avert, that the deed was inrolled, after the fine, and 
not before, becauſe ir ſtands with the record, and 
doth not impuegn any thing within the record, and 
great inconvenience would follow, if ſuch ayermenc 
ſhould not be admitted, | 


Boroughs Caſe, 38 Elix, tn Banco Regis, ful. 7% 


Eſolv. Thar the rent reſerved upon a demiſe, 
ouphr to be demanded, if the Leſsee will rake 
advantage of a condition for non-payment of the 
fame.and rhe demanl to be made ar rhe place limic- 
ted for the payment of the rent, although there be 
no words of demand in rhe demiſe, and although ir 
be one of the land demiſed, bur in the Kings C afe 
it 1s otherwiſe. Prerogativ4 Reens, for there the rent 
upon a re-entry reſerved, ought to be rendred; and 
in ſuch Caſe, the Patentee of the King ſhal! d:mand 
the rent upon the land, | 
 Reſolv, If the Queen leaſes rendring 'rene , 
wthour limiting any place, or ro whoſe hands, rhe 
Lelsce may pay it at the Exchequer, or to the Bay- 
liffs, or Receivers of the Queen; and when ſhe fo 
appoints ir by expreſs words, *tis no more 'rhan the 
Law appointed; and though the words be {44 recep- 
im ſcace*. opud Weſt.) we needs not that the re- 
cet be holden at Weſtminſter, the Law would bave 
mplied thar, And when a common perfon ap- 
| * points 


156 Palmers Cafe. Lib4! 


points to no porn: the law appoints the payment 
upon the land, 


Palmers Caſe, 39 Elix, i Banco Regis, fo, 74. 


Fc Sheriff by virtue of a Fiers facias may ſell 1 

leaſe of the Defendant, and jin his writing the 
rrue commencement and term of the leaſe muft be 
expreſsed, or elle, if he ſellerh all che intereſt thar 
the Defendant hath in his lands, he neederh not to. 
make any mention in the return, but generally quod. 
peri fecit de bonis & catall;s,&c. Bur an inquiſition 
found thar the Debtor of the King was polseſsed pro 
rermino quorundam annorums& c. was void, fora 
rerm cannot be cxtended withour ſhewing the cer- 
rainty of the commencement ; for after the debt (a- 
tisfied, he is to have the remainder. 

Reſolv. For that the Caſe at Barr was an exe- 
cution by Elegit, which ought to be made by in« 
quiſition ; the ſale here was vgid, for the rerm was 
miſtaken in the-inquiſicion, and ſo miſtaken was ap- 
priſed by rhe inquiſition, and the Sheriff cannot ſell 
any term, but that only which was appriſed by the 


Jurors, 


Hotanads (aſe, 39 of the Ducen, fol, 75:- 


Eſoly. - That before 21 H. $, cap. 13. if he 
Ywhich had a benefice with cure, accept another 
with cure 3 the firſt is void, but this -was No avgid- 
ance by che Common Law, but by confſticurien; of 
rhe Pope, of which rhe Patron might cake. notice if 
he would, and preſent, without deprivation; bur be- 
cauſe the avoidance accrued by the Eccleſiaſtical 
law, no lapſe incurred withour notice, .as upon 2 
deprivation, or reſignation ; ſo that che Church was 
| 4 = 


Lib, 4. Caſe of Corpor ations. 157 
void for the benefir of the Patron, nor for his diſ- 
advantage 3 Bur now, if the firſt benefice Be of the 
value of 8 1. pcr anaumzthe Patron at his peril oughr. 
to preſent,for to an avoidance by Parliament, every 
one is party, bur if not of 8 1. *tis void by the 
Eccleſiaſtical Law, of which he needs not rake no- 
tice. Reſolved, thar 21 H. 8, is ſuch a general a&, 
of which the Judges ex officio (though. ir be nor 
pleaded) ought to rake norice, See the Book ar large 
upon this Learning, whar a& ſhall be ſaid a general 
2& , of which che Judges are bound ro take notice, - 
what not, | | 


The Caſe of Corporations, 40 and 41 of the Ducen, 
fol. 77» & 


£ſolv. That where divers Cities, &c. are in- 
corporated by the name of Mayor and Commo- 
nalty, Mayor and Burgefles, &c. and in the Char- _ 
ters *ris preſcribed that rhe Mayors, Bayliffs, &c. 
ſhould be choſen by Commonalty and Burgeſses,&c. 
which is as much as to ſay,as by all the Burgeſses,or 
all the Commonalty; that yer the ancient and uſual 
Econ, by a certain ſeleRed number of the prin- 
cipal of the Commonalty, &c. (Commonly called 
the Common. Council) and not by all of the Com- 
monalty, or ſo many of them as will ceme ro the 
EleQtion, was good in Law, and warranted by rheir 
Charter ; for,-in every Charter they have power 
given ro them to make Laws, - Ordinances, and 
Conſtitutions, for the. better government and order» 
ing of their Cixies and Boroughs: by force of which, 
' and to avoid popular confuſion,” they, 'by rheir 
a common aſsent, have inſtituted, &c. that the eleR&i- 
as WH en ſhall be by ſuch a ſele& number. And though 
id WI is Ordinance cannot be now ſhown, yer it ſhall 


be 


238 Digbyes Caſe. Lib. 4: 
be preſumed, that ſuch ordinance ahd confſticurion 
was made ar firſt, EY 


Digbyes Caſe, 41 Eliz.f0',78. 


JT was adjudged, that when a man hath a bencfice 
with cure, above 8 1, and . afterwards takerh ano- 
ther with cure, and 1s preſented and inſticutcd , 
and before induction procures the letters of diſpen« 
ſation, that this diſpenſation. comerh,too lare ; for 
by the inſticution, Eccleſia plena eg conſulta extſht,. 
againſt ail perſons bur the King ; for every reftory. 
conſiſteth upon ſpiricualry and remporalty. And 
as to the ſpiritualty, v!z. £474 animarum, he is com- 
pleat Parſon by che infticution; for when rhe Biſhop 
upon examination had, admitterh him able; then he 
doch inſtiture him, and ſaith, Inſtr: te ad tale bent- 
ficuum, &> babere cueam animarumyof ſach a Pariſho- 

accipe curam twams cl ide 33, Hs vg, But rouching 
rhe temporalties, as the Glebe: Lands, &c, he hath 
ro free-hold in th:mzuntil induRion; for by the ge- 
neral Council of La!eran, Anno Dom, T215. It ap- 
peareth, that by che acceptance of two benefices, the 
firſt is void, Aperto jure; for upon this Counicily are 
our Books in this,Caſe founded. And *rwas reſol- 
ved, that this was an acceptance of a benefice cum 
cupa, - within the Stature of 2x H;8. Inftirution' is 
at acceptance by our Law, and*tivas lately aw | 
cd, thar if before -induRion the Clerb be induRted to 
anather,the firſt is void by 21 H,y.,which faith (a= _ 
cept and tae another) and for.that riow rhe avoidance 
15.declated by 24 4.8 heis bound to take! noriee 
bur vill afrer mduRion, &c, WE ; 


-- a” wm Low rw mw... - 


Nober 


" Iabia, Nokes Cafe. 159 


Nohkes Caſe, 31 Eli, fo!, $0. 


A Man maketh a leaſe by theſe words ( viz; ) 

Demiſe, &e, : Grant, &c, and covenants ka 
the Leſsee ſhall enjoy without eviRion, by the Leſ- 
ſor, or any claiming under him, and was bound ta 
perform all Covenanrs, &c. the Leſsce affigns his 
cerm, a ſtranger erirers upon the Altignce, and re- 
covers in an Ef. firme, after ouſter, the firſt Leſsee 
brings Debt: This is.a Covenant in Law,and the aſ- 
ignee ſhall haye a wrir of Covenant, 9 Eltz, 257. 
Der. And if a man. be bound by obligation to per- 
form all covenants, grants, &c, this doth extend 
as well ro Covenants in Law, as to Covenants in 
FR. | 

|  Reſolv. Though the recovery were by verdiQ, 
Jer he ought ro ſhew thar the Plaintiff in this re- 
covery had an elder title, for otherwiſe the Cove- 
nant in Law 1s not. broken, Ir was holden, thar an 
expreſs Covenant doth _ the igencraliry of 
the Covenant in Law, and reſtraineth that by the 
mutual conſenr'of both parties; bur a. warranty in 

Law, and an expreſs warranty, the party may chuſe 
wherher he will have, for this werd Ded; importeth 

a Warramy. — | 


Sir oe was Corhets Caſe, 41 and 42 of the Queen, 
fol; $x. £2 © 


A.” Devifes land ro B. &c. to haye,&c. rill 800 1. 
ſhall be paid by chem of rhe profits ro marry 
his Daughters, and dyes ; the Heir conceals the 
Wiltakes all:the; profits, and dyes,the Will is found 
by office, the Deviſce enters, and hath levied 640 tl. 
ud imployes ir accordingly; whether the profits = 
en 


160 Southcots Caſe. Libig] 
ken by the Heir, ſhall be parcel of the 800 1, was the 
ueſtion. NY | 
Reſolv, That the words ( ſhall be levied ) 
ſhall be conftrued (ſhall or -might be levied) and 
ſo 'twas holden of a leaſe oc limication of a uſe: 
otherwiſe, he which is te levy the ſumm by defer. 
ring to do it, may exclude the reverſioner for eyer; 
ſce the Book at large. Reſolv.' When the Heir or 
reverſioner, &c. enters, and expulſes him to whom 
the land is limited, he hath'cleQion to recover the 
Meſne profics, in an ation, ot re-entry,and rerainer; 
till he levies the intire ſumm, and the other ſhall 
not have adyantapge of his own wrong,and if a ſtran- 
ger had entered, aud occupied, the Deviſee ought 
ro have taken notice at his peril, for vigilantibus: þ 
20n,&-c, andinone is bound to give notice, bur hers 
the Heir himſelf concealed the Will, and the De. 
viſec had no remedy , for the 'Meſne profi's after 
the death of ch: Heir, Reſolv; Thar a. Guardian 
ſhall nor o1ſte Tenant for life, nor years of che Fes 
nement. | Yo 
Reſelv, That admitting the Guardian ſhall ouſte 
Tenant for years,yet he ſhall nor hold over, becauſe | 
his term is -certain in the commencement, conrinu- 
ance and end ; otherwiſe Tenant by £ begit Sta» 
tute, &c. they ſhall hold over, becauſe rhe terms 
uncertain. | 


Southcots Caſe, 43 Eliz in Banco Regis, foe 83; 


EF A. de deliver goods to 'B; for to keep, the 
goods be purloyned awayz-yerB {ſhall be charged 
in a Writ of Detinue, For, 'ts' keep, and to keep 
ſafcly,'is all -one ;; -bur if B, do rake: em to keep: 
his own goods; he ſhall nov be charged with them, 
And if A''do pledge or guage goods unto os - 
[| 
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—_ 


 Lid;4. 1 
this caſe B, ſhall ner anſwer for them, if they be pur. 
joined, for he had ſome property in them , and. nor 
:cuſtody only, bur a Ferry-man,, a common In-kee- 
xr, or a Cartier, which takerh; hire z they ought to 
& the ooods ſafely. and they ſhall nor be diſchat-. 
red, if chey be ſtoln or purloined. Bar a Fadtor or, a 
Servant (although hey have wages ) doing his ch-; 
keavour, ſhall nor be charged, - Fi 


t, Luttrels Caſes 43 Eliz, Banco Regis, for 8... oa 


F a man have Eſtovers, either by granc or preſcrip« 
tion to his houſe , alchough he alrer the Rooms 
1nd Chambers. in his Houſe ; ir ſeemerh that the al< 
neration of the qualities, ſo as it be nor of the houſe 
ſelf, and wichourmaking new Chimneys, by which 
to-prejudice -accrews- to the owners of the Waod,, 
8nor any deſtruRion of rhe preſcription; and though 
hemake new:Chimneys, or make a-new addition: ro. 
his olg houſe. , hg ſhall. not loſe the preſcriptioa 
thereby, bur he may imploy or ſpend any of his new 
eſtovers in the Chimneys, or \inthat part newly ads 
4d, It was alſo reſolved , that if. a Houſe or Mila 
&fall, ar be taken down by the aft ef rhe owner, or 
bywrong of another, yer for thatrhe perdurable part 
'vhich includes all, doth remain, which is the land, 
whereupon che Fabrick is byilr, he may re-edifie the 
ſane again withour any loſs of his' appendant or ap- 
purenant , 'byt _it,ought to be upon the ſame place 
which was the foundation of the old Houſe ; for as ic 
(id ſupport, and judgement of Law included the an- 
tent Houſe when zr was ſanding ; ſo.ir imporrs and 
cludes the new Houſe, ſos ir is in a mannec a 
(oncinuance of the ancient Houſe, - - 
Divers Tenants-do hold of another , as of his 


Latrels Caſe. 161 


162 . Dranric Caſe: Lib:'4 
Mihnor by fealty 'and Tute to the ords-Milt the 
- Lord datht alien his Milo with* the Ture of his Te. 
nants, and afcer, the 'Vendor'dieth' 3 abd his Ton 
cntereth and” bailderl's new' Min tpenthe orher 
parts of his demean,he thall trays the ſute'to his bym 
Mt, which the Vendee had before, for" the fute bigs 
loffgech re him that harh the Manner, for no than 
may have ſute to his Miln, by reaſoni'6f a Tenure, if 
it be not of Corn growing upon the lands, within the 
 Seigniory or Manner, and the Lord may ere& anew 
Milo withm ariy-part of the Marifor 'ahd the renure 
is duc to the ſame, and not to any particular Miln, 
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AQ afteſs being @ Widdrnw — 
Mains: he'who 3s taſt-reraheds is ner tapadle ofw 
difpenſarion, for theſtature of 2FM81771368 ae il 
cated by retaining ofiwo, and'the"recdining' of whe Wl 
chirdJſhalf ner divefÞthe caphrity ; which 'was jobs i 
firſt 'twoybur\if THER&ranite bad Been'at one cine i 
whe 3% ft prohivrad; Thi! nd <o e nr 
ih WE qn#b jure, Ste; "5, REIVEd; "If the rwo iff 
die, the third1s n#tcapable &£Uiſpetifation withbe? 
# tely« reteincs;/ beckiile he WairetUhied acthe: Cons! 
mb Liv; nd rievctordingt the Ratute, Ould tf 
:#8tho 7011-9316t 8d: "As if the ſon'and heir of a Bard 
retnerh x Chaphin; and (givedy Hf Terters ordet! 
his *Seal; and afrerthe Father Yiech, Amid ir was fully 
thatthe ſaid att 4ll be taken friatly ; as if «Bhs 
rote thadeGatditn of the five Potrs;he ſhall retein 
*% 16:e Chaplains than before; and If 'a" Baronitt- 
uf: two Chaplains Who are promoted; he cannordiſ® 
charge them, and rein ochers, during their Hyes,** 
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] Siades Caſes, 44 Ehy0; 92; 


[T was reſolved; that every contra executory im= 

ports in it ſelf an afſumpfir, For when one doth 
agree to,pay money, or to deliver anything, by that 
he dorh affume, or promiſe roipay or ro deliver the 
chings, an@rhex@forewhen he-ſelleth any goods to 
gnochen,and agteath to deliver them ar a day to come, 
, Wl dhe ocher:n confideration thereof agreethito ipay 
ſo nuch money;par luch a day ; 3n this caſe both-pat= 
ties may/have an'a&tion of Debt, or ation-upor'the 4 
Caſe, yporixhe afſumpſir, for themurual executory 1 
wreemedr of bork-parries' mporr{in- themſelves as | 
well a recipracda&ion-upon'the: Caſe, as- an aQion 
ofdebr, andza:recoveryior bar m:amaQtion of debrg/ig 
1 good bar{i#-anaftion upon theCaſe, brought up- 
gathe ſaie;conrra&t ; and: ſo likewiſe in»an ation 
'woo'the Caſe, 'arecorery,oribar.in the ſame gtisa 
gpodpleainamaaion of Debr, upon the! famsg"Con- 


*S = Lan - Mr. <<" OR reid wn =o. —_ —_—- 


| The Defendant in an aQtion ef the Caſe uponthe 
afumpfir may not: wage his/Law;asone/niay'do im an 
HK a ſum of mondy be promiſed in Marriape tobe 
padar fevordl dayes, an'aftion uponthe afſumphir li- 
eh for non-payment of the firſt; alrhouph 'no!a@ion 
fdebr lieth, until all the dayes* be'paſt ,' Mdtituds 
mate 108: parit er/014 patrecininm; and if the'debr- - 
tefthe King fuer by Dro minus, in the Exchequer, 
the Defendanr ſhall not havethis Law for the benefit 
tfthe King, Pg HS 4,4 
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162 - DrarieiCuſe: [i6'4 


Mihnor by fealty and Tute to the Tords Mili; the 
- Lord doth alien fifs\ Miln with" the Ture of his Te. 
rants, and afcer, the Vendor'ditth'3; atd his Totige 
entehath and bats hen” Min Tipin the att 
parts of his demean,he hall have the. ſite to his wir 
Myth, which the Vendee had before, for” he Cute 6s 
lofiscth ro him tharharh rhe Manner, for no thay 
may have ſute to his Miln, by reafon'sf a Tenure, if 
it be nor of Corn growing upon the lands, wichin the 
 Seigniory or Mannor, and the Lord may ere a ney 
Miln withm ariy-partof the Maritocl "ah the remne 
is due to the ſame, and not to any particular Miln, 
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:Cointeſs bens @ Widdrw-retaiineth three Cliah« 
${2ins: he' whos taſt-rerainedFis nor Capable of 
Apenſarion, for theſtature of 2PW817c13008 ets 
cited by retaining of evo,” and'the"rewining of the 
cirdJhal? tbr diveſÞthe cap city 5 which 'was gthe | 
firſt twoy burif theReoranice bad Been at one rimeyht 
whs 35 fe prohiotad; hill be fiftipreferred,vecuuſy 
bn SE 12 ſure, We; 5:5, REGIVEd; "tf the tho felt 
die, che thirds n#tcapable f'$Uiſpenſation withbe? 
# tel: reteines;!bechilſe he WaiſretUiied arthe: Conte 
mb Liv; md Homctordingty the Aature, Puid tl 
:#3tto #0110m10t 386+ -As if the ſon'and heir of a Baron 
retGnerh x Chaphin; and pivedy Wim Terters indet- 
his Seal; and afrer'the Father diech. Ad icwasfald, 
chetthe ſaid at hall be taken Aritly ; as if Bb 
xovbe rhadeGafditn 6F the fivePotrs;he ſhallretein 
:% t6:e Chaplains than before; and if a" Baronit- 
c9:r4 two Chiplains Who are promoted; he cannordiſ® 
charge then, ang retein'others, during their Hvek.*" 
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. Slades Caſe, 44 Elixgfo: g2. 


JT was reſolved; that every contra executory im= 
ports in it ſelf an afſumpfir, For when one doth 
aprce t0,pay money, or to deliver anything, by that 
he doth affume, or promiſe roipay , or rodeliver the 
chings, Jan@ thereforewhen he-ſcleth any goods to 
another,and agteoth to deliver thom ar a day to come, 
and the orher:1n cankideration thereof agreerhto ipay 

' ſnuchmoney;/ar ſuch a day ; in this caſe both-par= 
ties may/have arriaftion of Debt, or ation upon'the 
Caſe, yporixhe afſumpſir, for the mutual executory 
wreemexr of bort:-parries' import. in- themſelves as 
well a recipracala&tion-upan'the: Caſe, as- an aQion 
ofdebr, andza;recoveryior bar m/amaGion of debrg/ig 
2 good bar\in-an/Aaftion upon the Caſe, brought ups 
an'the ſaiae;conrratt ; and: ſo likewiſe invan aRtion 
nþoo/the Caſe, iarecovery, of bar.in che ſame gia 
 godpleainanagion of Debr, upon the ſams'Con- 


The Defendant in an aQtion ef the Caſe upon the 
afumpfirmay not: wage his Law;as-one:miay'do ian 
If 2 ſun of money be promifed in Marriage tobe 
paidar fevordl days, an ation uponithe alfumphi li- 
ah for non-payment of the firſt; alrhough -no!aRion 
nf:debr lieth; until all the dayes: be'paſt ,' Mudtitudo 
ercantium 108 parit e110 78 patrecininm; and if the'debr- 
frofche King fuerh by Duo mizz4s, in the Exchequer, 
the Defendant ſhall not haverhis Law for the benefit 
bfthe King, | pt» ti VS. 
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Adams and Lamberts Caſe; 44,and a5 Elizin Banc 
Regis, 11 Ejeotzone firmas fo. 104. 


Pon conſideration of. the Statute of x E,"6, cy, 
*14. it was reſolved, | | y 
1, Thar if one demiſe to any of his Kindred, to 
ſuperſtitious uſes,although he limir them-to pay cer- 
rain ſums of money to the ſaid uſes, 'yer thele lands 
are given to the King; for it ſhall not be-intended to 
be upon other conſideration, bur-that which'rhey at 
that time conceived to be the Service of God, which 
is the moſt worthy conſideration ; and rhe reaſen 
wherefore- the. demife:was made to: his friends was, 
becauſe he impoſed-more truſt in -them-rhen others, 
therefore the perſans ſhall not be regarded. 
_ 2: A demiſe of an eftare for life,or. imeail is within 
the ſtore by equirtyzalthough that the Rature ſaith; 
To baue continuance for ever, for the intent of the ſia» 
rute wasto toll ſuch uſes,and regardeth not theting 
of their continuance, - *, tia. 
2+ Aneſtate=tail may continue-for.everzand ſo was 
the intent of the deviſor in this caſe, that. the uſes 
ſhould continue far ever, for he limits his-Heir todo 
it! | 3. Without this conſtruRion» rhe Rarure ſhould 
be defrauded, —. : | OB Pol ut 
3: The ſtature giveth ro the King, lands givenfar 
the finding of a Þrieſt,and giving of lands upon con? 
dition to find a Prieſt is within the ature; for this 18 
more compulſory than the other. 1 1, 
4 All the land is given to the King, + but not 
by the firſt branch , for that ext:nds only to lawful 
Ch .nteries, or thoſe who have countenance of law 
ful commencement , bur not ro ſuch who are with 
out any colour of lawful Commencement : as ifth 
Were 


- . 


lid. Adams and Lam 


were founded by licenſe of the Pope, his Chanter y is 
, ichour colour of lawful comm: 
tion! alſo if lands be given to:the findi 
ery withour'Corporarion ,. this. is out of the ſaid 
I £:2nch. . Neither: þy the-ſecond branch » for; thar 
P giveth the lands belonging to ſuch. 
| ng, without which he ſhall only ha 


ave the Scites; 
bur by the third branch 


» for this extends to find;, 
2 Prieſt. withour Corporation, . 


But; 'twas ob JeRed, 
tat the land was not given tothe fadin of a Prieſt, 
for he had bur a penſion our of it. : and t 
bat the King/thall haye in 2S large, &c' as the Prieſt 
adit, 2. Here is a good uſe limitreg 


- 20 l. per annum for the 
inding of a. Prieſt, and l;mic tothe Prieſt 10 /. 'per 
Wn, all is given to the King, 


celiaries : otherwiſe 
WH if 2 condition be annexed ro the giftzto give 19 /, 
um to a Prieſt, there the K 
y BY 
| 


2 Land of 261. per aunum is 
vith to /. thereof , and thar nnc 
to the poor, the King ſhall have b 


ut renne 
found : bur if itbe for binding a "rieſt, and main ' 
Nance of 


poor! men, withour limicting how much 
WePrieft (hall have, the King ſhall have the. land : 
herwiſe he $oall have nething..- 3- at land. of- 
91s piven for nding ſallary for a Prieſt with zo 4; 
i, andalſo a good uſe js limitted, there the wg. 
ae but ten pound, alchough the other neceſs 
laries are t be bound for the Prieſt, -becauſe a good 
v1 cerrain ſhall be pirfered befor 
3 


a ſuperſtici. 
ous 


166 Aftons Caſe. Lib;4! 
ous in certain-uſe ; but if nothing inicerram-be-[imip 
red ro the Priefty ' rhe King ſhall have: ther Zands 
4.' If land be given to find a Pricit , rhe King (ualh 
ſhall have bucrhe ſtipend. 5. When'a' certain ſum is 
limited to a PrieRt, and other good uſes are allo/limi- 
red,which ay Ay the ſuperſtitious uſe, all i; 
given to the Kirig/ 64 If all the nies berſuperſiirious, 
of what certainty ſoever they are , the land' is piyen 
ro the King, otherwiſe ir is; if there be any: pookuſe. 
And'as to that which-was objeQed, thar 'the' King! 
ſhall have no more'chan the Prieſt 3: Io was adſwered, 
that thatiexrends to the- 1,2, and 4 brandhes, and not 
ro the third , for otherwiſe the King: ſhould never 
have the land ir ſelf, for this was never-uſed to be li 
mired to:the Prieſt himſelf. 9375 91: ofa 
And although that'theſe Oriſons are to: be made 
our-of any Church; _ is within the ſtature, forthe 
words, Church, or Chappel, - extend: ro: Lamps and 
Lights,/and not to Prayers, 2. The ſtaune'ſpeaksdl 
Anniverfary, &c, or other like thing ,;-arid rhisisx 
like thing : but in the Caſe ar Bar if he had ſaid 
thar his friends ſhould have the reſidue ob the profiry 
of rhe land, this had ſaved the Land, ; 


.* # 4 3% * 
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is a L Afious Caſe, 45 Elig, com, banto;' in a4 
9; ' Dare impeabt, fo. 1x47 


> 


| A Noble Womanreteineth-a Chaplain, - who pur-! 
&A 'chaſeth adiſpenſationgſhe takerh a Hitbandzthe 
Chaplain'is promatedro another beriefice than thar 
which he had beforethe reteiner, his fr ſb beneficeis 
nor void; 002 B:008 111; aid 

- Ir was objefted,; that the ſtatgre ſpeaks of Dut- 
cheſs, &e. being Widdow, or married updee thede 
gree'oFaBaton,/and for that ,, whenhe marrierh 3- 


bove 


"4 a rw ao TL. o.iÞc. bk 


Lib:  DawporiCaſes 167 
bore the degree ſhe.js.aur ofthe Carure, 2nd ?ris noC 
ſufficient ſhe is within the. ſtature, ar the rime of che 
receiner. but. ſhe ought: to be fo alſo : ar the time of the 
promotion, .- =_ 

lt, was anſyered that all which the Rarire” re- 
quires at the. time oh the the rereiner, is, tha the be a. 
Noble woman, married under the degree of a Baron, 
or a Widdaw,and tobe Noble ar the time of the pro- 
motion ; -thexefore a Noble Woman married: above 
the degree, £4anot, rexein ,, or if. at the time of that 
xamorion ſhe þe nor able2as if her Earl be atjainged, 
And although the Baron and Fe e have bur one. bo- 
dy, yer they, OE - ſouls , -wherefore it is nor in- 
convenient-thar Should ha ve. (oi Chaplains, 
and the reaſon A Ki aid | rovihtion was made 
for a Noble Woman who marrieth an ignoble Huſ= 
' band, was not to. exclude theſe who married Nobles, 
but becauſe ſich Femes are in Law ignoble ( excepr 
they be Noble by defcent ).aod.withour ſuch provi- 
fon ſhall be $3 ey the. CY "Baron -rercinetha 
Coplain and gjeth., rhe Chaplain, may retcin both 

the benefices,, hur he, ſhall be puniſhed for ron- reſi - 
Was nico ſuing a Non-obſtance. 
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'* Dumpors Caſe, 45 Eliz. Banco Region Treſ.. 
haſoft 119. | | 


Man makerh a Leaſe SEOUT® that the Lefſee 

' or his aſſigns ſhall nar alien the premiſes without 
es ene of Ta {Os be The Leſsor giveth 
licenſe to.x 49 alicn the ſaine,, or any, pare 
Wots &c. In this caſe the;leſsee may alicn 1 

bs aſſigns, Ad infinitum , withour any more ficinſe, 
| nd the proviſo is determined, 


M 4 The 


*b>* "7 


268 Buſtards ('afe. _ Liby,. 
The Lord SLUR made a leaſe 't9 three” perſajis; 
wpon condition thar they ,nor any of ther ſhould's- 
lien without rhe conſcnt of the Leffory 'and after one 
& chem did alien with his conſent,and after the other 
two did alen without licenſe ; and'it was adjudged 
28 £1iz. that in this Caſe , the Conditien being de- 
rexrmined, as to one perfon by the licenfe of the tef. 
ſor ,. it was derermined'in all : for when the leflee 
aliencth any part of the refidue, the 1efor may no | 
enter into any part aliented with licenſe,and therefore 
the Condition being determined in part; is determine. 
ed inall : wor _ -ondition being'intire inay norbe 
apportioned ; and 16 El:z, Dyev.-134:-fuit  denypr 
Fophan Chief Fuftice, Vide lit, 8g: 6, Wh & 5; th 
and. M, Dyer 152, | , a (43-1 > | bt 


». 


the  Buftards Caſe, 1 Jac.” fol. 12:1: h 
TN every lawful exchange of and; this word. Ex- 
b. cambium imports ip it ſelf Tacie;a Copdnion and 
Warranty,and the other a Voucherar ecompetite; 
and in all reſpeRs of reciprocal confidetation;'theone 
land being given in exchange for the otHier:;but that 
is a ſpeczal Warranty, for upon the Voucher he ſhill 
not recover other lands in value ., .þut thoſe enly 
which were given in Exchange; "and this Warranty 
follows only in privity, for none may vouch by force 
thereof, . bur the parties to the Exchange and theit 
heirs; and noaflgns, EO 
: JfA. givein erage three acres of Jand to B, for 
other'three acres; and after one atre i$'evitedfrom 
B. in this Caſe all rhe cxchadgh® defeatcd, and B, 
my enner imoallfis Jands, 7 7 
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lid.4. Beverleys C aſe. . 16 9 


Beverleys Caſe, de non compos mengis in Banco Regis, 
Fr x Fac. fol. 123. | 


pF Very AR that a man De 8n compos mentzs doth? 
either concern his Lands, Life, or Goods, eirher 
WW {anc in Court of Record,or our of 'Court of Record; 
bi 411 28s that he doth in any Courr of Record either 
* WH concerning his lands or goods, ſhall bind himſelf and 
WE 4 other for ever 3 and thoſe aRs which he doth our 
WH ofthe Court of Record, ſhall bind himſelf during 
' WH life, and in ſome Caſes ſhall bind all others for ever, 
{as the party himſelf ſhall not be admitted ro ſtulti-* 
fe himſelf or diſable himſelf, bur an ideor 4 n1t:vitate 
may not make Feoffment, Gift , Leaſe, or Releaſe, 
but it may be avoided during his life by office ar rhe 
Kings ſure, which ſhall have relation, a tempore Na- 
totatss, to avoid all aRts done by him, and after his 
i WY death the King ſhall-deliver his lands Reis Heredi- 
5 WY bs: ; four manner of men,de x0z compos mentzs. 1. An 
* BY 1dcor or fool naturally. 2, One which was of good 
t BY indperfe& memory,and by the viſitarion of God hath 
8 bf the ſame. 3. Lunaticus, qui gaudet lucidu inter- 
) BY villis, v ho ſomerimes is of good and perfeRt memory; 
) Wl und ſoine other times , A072 compos mentu. 4. He 
< BY that is ſo by his own a, as a Drunkard. 
i All aQs, which a Lunarick during the rime of his 
lunacy doth, and all a&s which a mad man deth, who 
once was of perfe&t memory, and by the a& of God 
hath loſt his underſtanding , arc equivalent ro the 
a done by an Ideort ; bur the a which a man doth 
W gaudet Lucidys intervallis , at ſuch times as he is 
&pood and perfet memory ſhall bind him, and are 
mod. And a Drunkard who for the time of his 
Prunkenneſs is Non compes mentis, yer his —_ 
| | nets 


- 
A. 
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Ts 


neſs ſhall not extenuate his a& or offence , but doth 


gravare his offence, and doth not deropate from 

the aRt, which he doth, during.che time of his druy 
kenneſs, and that as well rouching his Life, © Lands, 
' and Goods, as any other thing that concerns him, 
The King ſhall have the cuſtody of the Land, Gaads, 
Chartels, &c, of one noz compos men'is, to the uſe of 
him, his Wife, Children, and Family. A man or 
$ mentis,ſhall nor. loſe his life for felony or mur- 
der,fer no felony or murder can be committed,yith- 


our a felonious intent and purpoſe ,, and he is ar 
ved of reaſon, underſtanding and ingentions, Nifteeft 


fellania,quia fieri debet fellee animo, & furioſus 101 ite 
telligit quid agit; & axiyo & ration? caret z of Wt 
wultum diftat @ brutis, as Bratton (airh, Stultus diciir 
. ſtupore. K. 


The End of the Fourth Book.  \ + 


THE © FIETH BOOK. 


: (laytons Caſe, 37 Elixg ins Com. Banco, {0.1.. 


N Indenture of demiſe dated 26 

May, 25 Eliz. to held for three 
p years from henceforth, it was de- 
W livered ar four a Clock in the af- 
a ccrnoon,of the 20th. of Zune after. 

kt. The-Queſtion was,when the Leaſe 

: _ ſhoald begin, from heaceſorth ſhall 
beraken the day of the delivery inclufiue, id eft,ftrom 
the making or delivery, . . 

Traditio loct facit caitams this Leaſe muſt end rhe 
nineteenth of Fuze, in the third year after. The day 
ethe delivery is parcel of the term, bur -4 «be coxfe- 
onis, or die datus, the term beginnerhrhe day after 
the'date: from the date , and from the day afrer the 
' date is all one, becavſe thar in judgement of Law,the 

' day includes all the day of the date, &c, 


Elmers Cafe, 36 Eliz. Banco Regis, f0. 2. 


LD Efolved, thar the Srature of x Z1. is: a private 
3Y AR, whereof the Court ſhall nor rake notice, 
withour pleading of ir. '2+ Whereas. the Biſhop 
ouſted his Lefſee for years ,-and made a leaſe for 
three lives, this is voidable by rhe Succeſſor ; forz 
icſt , rhe Statute giverh hint power. ta make a _ 
or 


F x by \ $2 4 
#4 "> ig. -"" 
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172 Jewels Caſe." Libs. 
for rwenty.one years, or three lives : and therefore 
cannot make beth, 2, Leflce for lives ſhall haye 
the rent reſerved upon the leaſe for yeares, and (hall 
not. pay rent to the Biſhop until the term derermin. 
ed, and fo hoſpitality, will decay in the mean time, 
and where 32 H.8. ca. 8. vrovided rhat the old leaſe 
be ſurrendered before the making of a new I!luſory 
farrender wupen condition is not within the a& + but 
jadgement given againſt rhe Plaintiff for not plead. 
me of the ſaid a& of 1 Eliz, EIN 


Fewels (aſe, 30 El1t. Banco Regis, fo. gorn y 


Eaſc of a Fair reſerving rent; is notwithin/the 
RKarute of x Eliz, For although'the renchedue 

by reaſon cf the contra, yer it is not incidentts/the 
reverſion : and tis alſo without remedy-by aſſizedi 


diſtreſs. 


Lord Moun;oyes Caſe, 31 and 32 El. banco regin, © 
fo. Zo 5 | 


fora in tay} according” to the ſtature! , with 
A pover to tnake Leaſes, &c. reſerving the ancient 
rent, maketh a leaſe of two diſtin Farms , reſer- 
ving the ancient rent in ene ſumme our of |borh the 
Farms ; this4s a new rent, and- not the accuſtomed 
rent, and if he relerve a lefler rent { during his life, 
and after his death ) than rhe-ancient ent, the leaſe 
215 not good. | 
If Tenant in tayl beſeiſed of three acres of 'land; 
crery one of them of equal annual value , and all 
have been demiſed for three ſhillings per: ann mz itt 
th's Cafe he may nor demiſe-one: of them for '12'd, 
per annum, or wwo of rhem for tro flyllings pre we 
#4m; 'and ſor Protrata, tt he nn 
wu Jufie 


— 


lib.5. 7 ice Windams Caſe, 173 


tice Windanss Caſe, fol. 31 and 33 Elie; banco re- 
"gi, 84a Writ of Error, fo. 7, 


aMan leaſerh S. for ren years, and C. fortwenty 

* years, and borh to another for forty years ; after 

the end of the ſaid ſeveral demiſes, - ren yeares ex- 

pirezthe- laſt Leflee encers/ into S, and upen ouſter 
brings rreſpaſs and recovereth ; for the joint words 

ef the parties ſhall be raken reſpettive, and the: 
kaſes ſhall commence ſeverally,upon the ſeveral des 

termination of the ſaid/leaſes, Joint words ſhall be 

"taken ſeverally : 1, In reſpe& of the ſeveral incereſt 
ef the Grantors 3 as if two tenants in common grane 
arent- charge. 2. In reſpe& of the ſeveral intcreſts 
ofthe Grantge3,as a joint warranty t6 two ſeveral te- 
nants, 3. In reſpeR, that the grant cannot commence 
x one rimezas a remainder limitted ro theright heirs 
o1.$. and L N.' 4. In reſpe& of the incapacity of 
the Granrees,to take; jointly. 5. Ratione ſubjefte ma- 
trriey'as rent granted 16 two co-partners for equality 
opartitien. :6; Ne res deftiuatur,& ut evitetur abſur- 
ii; as in cefſavit, the tenure is alledged by ho- 
mage, fealtyyand.rent , and quod in faciende ſervitia 
nedifia ceſſavit , and it ſhall be conſtrued to ſuch 
ſryices only , as of, which a man may ceaſc. 


SS” —_— yR—_— of bh. A..4 FWRn 


': Brudenells Caſe, 24 Eliz. banco regit, ſ0'g. 


Fa Leaſo be made to A. during the life of B. and 
'C. wthour ſaying, during the life of the furviver 
ahem 2 if one of them die; yer the eſtate is nor de- 
termined, Bur A, hall have the land: during the 
lfe of the ſurvivor 3\ ſor if a man miake a leaſe of 
and torwo perſons during their lives, they aſſign 


orVer 
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| ver their eſtare, now the aſlignee hath eſtate forlif 
of them t1woz and if one die, he 


during the life of the Survivor, .NotZ, two diverfities, 


th'one a limitation in this caſe aforeſaid, the other 
a condition; forif a man-demiſcLandfor 190-yrar, 


if A. and B, hve ſo long.nthis calcyit theone of then 
dic, the leale.is determined, , for the leaſe is/.cand\ 
tional, and riordetermmable by Lairation of bſbace, 


and the life'of 4 man is collareraltorheleafe which a 


bur only a Chattel. If an Adminiſtrator have judges 


ment. and die, his Executo:s:cannet ſucexecitiohg 


| that Jullgement,. bur he_ that.Mhal: beſubje noche 

payment of che debts, of the rſt inroſtarey andghur 

arc not che execucors of uhe;Adminiftratorzpide 24M 
8. fo 7. wat otic Dorksr ok cd {$115 F918" 

00565: 7 © 2467 £424 gptt5209 21.10. 
Henftentls Caſe; 36 37 Ex; 00m, bantd, fo.x6;" 

CO SeTTY 1 +16141.,445393i & Tore 244313 INO 8: 

"A Femme leffor or leflee ar will.caketh a Husbatidghe 

will is 'nnt derermincd,: for it-imay' be prequdicigl 

ro the Husband ro haveivdererained 3 . So if:one of 

the leſsees; or-leſsors ar will. dic- 31 bur 4n caſe where 

one ofithe Joynt-leſseesac will dierhy Nothing (urs 
reth, bur the others hall pay all therene,'!*+? 4596! 


REAL T& Sg \ 3, 24h 40 
Ives Cafe" 36 &- a6 B7;eute. Since; for 17.0 


I! Leaſeth a Mannor to S, for Tiny years. cxcauy 
* Woed: anti Vinderwood gfowing upon'ity an 

after leaſed to him the Wood for 6z yeares , with- 
out impeachinentiof waſte, /und lcafcrh ro did the. 
Mannor' for thaty' yeareggafrer expiration rhe fit 
thirty-yedres; thirty yeares. export 31S; makes waſts 
L,'bringeth amaftion of waſte;-.'x ,Reſolved;"By.rhe 
exception of 'Wood, and Underwood, the ' ſoyl /is ex 
cepted,/arid the:'Woods growing, 8:c, -are \of-abun- 


dance 
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bby © Siders Caſe.” 7s 


dance. 2. The Wood remains parcel of the Mannor, 
tecapſe che teflar» had the intire free-botd z orher- 
wiſe if he had leaſed for'life witty ſuch an exceprion ; 
ſo if one Jeaſe a Mapnor excepting the advowlon for 
tie, the advowſon 3s in'groſs for lifes but if he grant 
#&& idvowſon for HE6; it remains appendant. 3, By 
feacceptance of the third leaſe; the ſaid leaſe of rhe 
Food for 62 yeares was' preſently:ſtrrendered, be- 
anſe the Leſhet Hath'affirmed the'-Leſsor to be able 
9 leaſe. FF IOS JST. #1 | , 


c Faumnaders Caſe, fa. 2. 41 Eliz. com. baaco, 
1  IRat Attionof Waſte, 


Fa'tman have laid;in part whereof there is a Cdle- 
Wine appearing; arid he demiſe the land to another | 
br life or years, the Leſsor may digge for Cole,&c. 

id the reaſon is, for that the Mine is open ar the 
tine of rhe demiſe; '&c: and when the' demiſerh all 
bir 1atnds, ir ſhall be inrended, that his meaning was 
macall che profir'of the land ſhould paſs, &e. Burt if 
the Mine be not open, © but within 'the bowels 'ef 
w_ , ar the time of the demilſe , 'tis other 
"Alfo,if a manhave in his lands hidden or unknown' 
Mines, and leaſe the ſane lands and all Mines there- 
i the Leſsee nay dg for then, 0077 


© Roſes Caſes ar & 42 Min. _ 


\ Leaſe is made to A, and his affigns for his lifes 
' and he life of B, and C. This is & Leaſe for three 


Is, and the ſuryivor of them, © " © - 
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176 Counteſs de Salops Caſe, | Libs, 


Counteſs de Salops Caſe , fo/13. 42 & 43 Eliz, - 
© 5:1; Buns Reguee [ff it HM 


He brought an Afton of the Caſc againſt Crony. 

:oit,and declared,rhar ſhe demiſcd ro him a Houſe 
at will, Et quod ille ram wegltgenter &r improvide cuſls. 
divit ignem ſuum quod domus illa combuſta fuit, The 
Defendanr pleaded, Nox culp. and it was found not 
guilty, And *rwas adjudged, that for the permillye 
waſte, no ation lierh m—_ the opinion of ' Bradh, 
in title waſte, 52. and the reaſon of the judgement 
was, f@r thar at the Common Law no rethiedy lyeh 
for waſte either voluntary or permiflive, againft the 
leſsee for life or years, becauſe the leſsce hath. n- 
tereſt in che land by the a&t of the lefſor, and it wag 
' hisfolly ro make ſuch a leaſe , + and not to reſtray 
him by Covenant, Condition, &c. And by rhe ſamg 
reaſon, Tenant ar will ſhall nor. be puniſhed for per- 
miſlive waſte 2: Bur if Tenant at will commit valug- 
rary waſte3 as pulling down of Houſcs,, . cutting 
Trees ,, a general; ation of Treſpaſs . licth again! 
him, for that theſe do amount to. the determination 
of the Will , withour the entry of the Lefsor : but 
ir. was agreed, thax; in ſome: Caſes ,where there 1s 
confidence pur.ig the Parry , an ARtion of the Cale 
lierh for negligence, although the Defendant .com: 
meth to the poſſeſſion by the a& of che Plaintiff : a, 
I2E.4 13, If one do commit his Horſe to oneto 
keep ſafely, the Defendant Eq uum iNum tam negh* 
genter war Reece ob defe tum bone: cuſtodie inter 
it, an a&ion upan.the Caſe. lieth, for rhis-breach of 
truſt ; alſo 2 H, 7, 11. If 'my Shepheard which] 
cruſt with my ſheep, and by his negl:gence they be 
drowned or otherwiſe periſh > an a&ion upon the 


Caſe licth againſt him ;. bur in this Caſe ar the i 
| ther 
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Houſe, rat Leaſes made to the Queen, by Col! 


"R4 4 ge. ; . 
Q . fg : *— - a. K<. Ht tht) "LEE", FOO b C 6 
. 2 - _ '%.97 } ” . / 


Lib. 5. Eccleſiaſtical Caſer. * (177 


there was a demiſe at will made te the . Defendarr 
and no confidence repoſed in him ; wherefore jc was 
ordered, thar the plaintiff ſhould not recover by her 
Bill, bes 


Caſe of Eccleſiaſtical Perſons. 
43 Eliz. fo. 14. In the High. 
| Court of Parliament. | 


T a Parliament holden in this Michaclmas term 

it was reſolved by the two Chief Juſtices, Pop-= 

bam and Anderſon, and divers others Juſtices afli> 
ants rothe Lords of the Parliament, in the uppers 
edge 

es, Deans and Chapters, or any ether, ring foi. 
wal or Eccleftaſtical livings, againſt rhe {ther 
ef the AR, 13. Eliz, cap. 10. are reſtrained by rhe 
lame AR, as well as Leaſes made to common perſons, 
for they are diſabled by Parliament ro make eftares: 
he King being the head of the Common-wealth may 
for be an Inſtrument to defear the proviſion 'of an 
At of Parliament made pro bont publico. For though 
the Queen by che Common Law, had ability to take 
Kyerin ſo much the Parliament had diſabled them 


tmake ſtares, eſtates made to the Queen againſt 
ide AR, are yoid, 


Covenants, &c. Concerning Lea- 
ſes, Aſſnrances, &&c. 


Spencers Caſe, 25 Eliz, Banco Regins fol. 16, 9" 


\ Leſsee doth Covenant for himſelf , his * Exe- 
cutors , and Adminiſtrators , with the Leſsor, 
N war 


78. * Spencers Caſe, ib... 
har:be;his Execurors oc Aſhgns ſhall build a Brick- 
Wall upom parcel of the Land demiſcd, &c.-after- 
wards the Leſſee aſligns *over his rexm.. to By inthis 
Caſc B. is not bound to build the Wall. V 

When rhe Covenant extends to a thing Iz efſe,pir. 
cel of the demiſe, - then the thing to be done by force 
of the Covenant, is'qodammodo annexed and appure 
renant tro.the thing demiſed, and ſhall tun with the 
Land, and bind the: Aflignee, although he be net 
bound by expreſs Covenant. But when rhe Cove- 
nant extends to a thing which had not effencte; at the 
time of che demiſe made, thar-cannet. be appurte- 
nant, oz annexed to a thing which had nor cfſence, 
As.if a Leſſee Covenant to repair the Houſes to him. 
denufed, during the term, this is parcel of the cons 
rad, &c, and ſhall bind the Afſſignee,, although he: 
be nor bound exprefly by the Covcaant, Burt in this 
Caſe, :the Covenant concerns a thing which had nat 
eſſence at the time of rhe.demiſe,bur.ro be made after 
and.therefore it ſhall bind che Coyenantor, his Ex- 
ecurors,and Adminiſtrators, and nor che Aflignee, 

_ for the. Law will not annex the Covenant to a thing 
* which:had not cflence, - It was reſolved in this caſe 
if the. Leſsee had Covenanted for - him- and his Af 
ſigns, &c, that in as much as it was to be builded 
upon the thing demiſcd, it ſhould bind the aſlignee, 
by expreſs words. Alſo, if .a warranty be to one, 
his Heirs and Aſſigns, by expreſs words, the Af: 
nce ſhall take benefit thereof, and have a Warranti 
cait es | BOND! 

But although the, Covenant be for him and hi 
aſlignecs, yet if the thing to be done be meerly col. 
lateral xo the thing. demiſed, and 4o nor concert 
the ſame, the aſſignee ſhall-nor be charged; as if tht 
Leſsxe Covenant for him and his affigns to build: 
houſe upon the land of the Leſsor, which is net a 
ws ce 


LY 


' tib.5. _\-*Spencers Caſe; -179 
- Wl || ofthe demiſe, or 'to pay any. collateral Sum 
- MW & money to'the Leſsor,. or to a ſtranger, this ſhall 
s MW nor bind the affignee. Alſo in a Caſe of goods, as 
Sheep, Cartel, &c, there is not any privity or re- 
- MW r1ecfion in the aſſignee, but meerly a: thing in aQion 
« MW in che perſonalry, which cannor bind - any but che 
- WM Corenantor bis executors or adminiſtrators which do 
c WM repreſent him, The ſame law is,if a man demiſe lands 
t Wl for years» with a ſtock of Cartel, or ſum . of money, 
- Wl ccndring rent, and the leſsce Covenants for him, his 
e Wl cxecurors, adminiſtrators, and afligns , ro deliver 
» WH the ſtock of Cartel, or the ſum of money, ar the end - 
WH & che cerm, yer; the aflignee ſhall nor be charged 
v WJ mith the Covenant. -- 03.2 | 
+ WM. This word ( Conce) or (Demiſe) imports a Coye- 
e Wl nant, and if ar-aflignee of a leſsee be evifted, he may 
is WY have a Writ of Covenamr; fo ſhall-Tenant by ſtature, 
x WY or Elepit of a Term, or he to whom che leaſe is ſold 
1; Wl by force of an execution, &c, 


If a man grant to a leſsee for years, that he ſhall 
have ſo: many eftovers, as ſhall ſerve to repair his 
Houſe, or thar he ſhall burn within. his Houſe, or 

ſuch like, during the Term ; that, is appurtenanr 

phe land, and; ſhall run with the-ſame as a thing 

pructenanc, in. whoſe hands ſoever the ſame com, - 
meth. | | 

., Aſlignee of an aſlignee, executors of an allipnee, 

ASSIGNE SS of (executors, or adnuniſtrators of 

erery aſlignee, may have ation of Covenant, far all 

xe compriſed within this word (aflignees) for the 

lane right chat was in the Teſtaror, or inteſtate, 

ſhall poro rhe executors or adminiſtrators. Ir was 

tlolyed, that the a& of 32 H.8.c. 34. extendeth 

aly ro. Covenants which touch the thing demiſed, 

nd not ro collateral Covenants, | 


\> 
4X 


"2898..* Spencers Caſe, .£1d.F, 
'#har:be/his Executors oc Aſſigns ſhall build a Brick 
Wall upom parcel of the Land demiſed, &c, - after- 
wards the Leſſee aſhgns over his rex. to By.inthis | 
Caſe B. is not bound co build the Wall. j 
When the Covenant extends to a thing Iz efſe,par. 
cel of the demiſe, - then the thing ro be done by force 
of rhe Covenant 15 quodammodo annexed and apPure 
renant to.the rhing demiſed, and ſhall run with the 
Land, and bind the: Afignee, although he be nat 
bound by expreſs Covenant. Burt when rhe Cove- 
nant extends to a thing which had not.eflence; ar the 
time of the demiſe made, thar-cannet. be appurte- 
nant, oz annexed to a thing which-had nor cfſence, 
As.if a Leſſee Covenanc to repair the Houſes to him 
demuted, during the term, this is parcel of rhe con: 
tag, &c£, and ſhall bind the Aſſgnee,, although he 
be nor bound exprefly by the Covenant, Burt in this 
Caſe,:the Covenant concerns athing which had na 
eſſence ar the time of rhe. demiſe;bur.ro be made after, 
and.therefore it thall bind che Coyenantor, his Exe 
ecutors ,and Adminiſtrators, and nor rhe Aflignee, 
for the.Law will not annex the Covenant to a thing 
* which:had not eſſence, - It was reſolved in this caſe 
if the Leſsee had Covenanted for: him- and his Af- 
ſigns, &c, thar in as much as it was to be builded 
upon the thing demiſcd, it ſhould bind the aflignee; 
by expreſs words. Alſo, if .a warranty be to one, 
his Heirs and Aſſigns, by expreſs words, the Aflg- 
nce ſhall rake benefit thereof, and have a Warrantid 
caites '\ | woo BING 
But although the, Covenant be for him and hi 
aſlignecs, yet if the thing to be done be meerly col 
lateral xo the thing . demiſed, * and do nor concert 
the ſame, the aſlignee ſhall nor be charged; as if tht 
Leſsxe Covenant for him and his affigns to. build 
houſe upon the land of the Lefsor, which is net as 
9 ce 


LY 
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| Tb. 5» "<\s Spencers Caſe. -179 
cell of the demiſe, or "ro pay any. collateral Sum 
- WM & money to'the Leſsor,. or to a ſtranger, this ſhall 
s WM nc bind the aſſignee. Alſo in a Caſe of goods, as 
Sheep, Carrel, &c. rhere is not any privity or re- 
verſion in the aflignce, but meerly a: thing in aQion 
in the perſonalty, which cannot bind -any but che 
Corenantor bis executors or adminiſtrators which do 
repreſent him, The ſame law is,if a man demiſe lands 
for years, with-a ſtock of Cartel, or ſum of money, 

- MW rcndring rent, and the leſsce Covenants for him, his 
co WH cxecutors, adminiſtrators, and aſligns , co deliver 
- WH the ſtock of Cartel, or the ſum of money, ar the end - 
Wl & che erm, yer; the aflignee ſhall nor be charged 

1 WW with the Covenant.  - -03:2 | 
+ W. This word ( Corcefi) or (Demiſe) imports a Coye- 
« WI nant, and if arraflignee of a leſsee be evicted, he may 
1s WY have a Writ of Covenamr; fo ThalL Tenant by ſtature, 
x WY or Elegit of a Term, or he ro whom rhe leaſe is ſold 
3 WY by force of an execution, &c. 


» EV Iv. $ <#F 4» 


If a man grant to a leſsee for years, that he fhall 
have ſo: many eftovers, as ſhall ferye to repair his 
Houſe, or that he ſhall burn within. his Houſe, or 
ſuch like, during the Term 3; thar, is. appurtenanr 
whe land, and;ſhall run with the-ſame as a thing 
pructenant, in. whoſe hands ſocyer the ſame com, 
meth. | | 
. Aſlignee of an aſſignee, executors of an aſlitnee, 
ASSIGNES of 'executors, or .adnuniſtrators of 
erery aſlignee, may have ation of Covenant, far all 
we compriſed within this word (aflignees) for the 
me right that was in the Teſtaror, or inteſtate, 
ſhall go ro the executors or adminiſtrators. Ir was 
tlolyed, that the a of 32 H.8.c. 34. extenderh 
only to. Covenants which touch the rhing demiſed, 
nd not to collateral Covenants, it 

Ns Slinefbyes 


_ - "Op Mu 
Lib.3, 
\D, F. 


Exchequer Chamber. 


180 Slinge5jes (aſe. 


\ any party Covenantor'in a Ttipartite Indenture 
break Covenant, all the reſt of rhe parties, Coye. 
'nantees; are to maintain the aQiov, notwithſtanding 
the words of the Covenant, ate; Et a & cum que. il 
 Vibet eorym, But if a man demiſero A, black Acre, Ml 
to B, white Acre, to C. green Acre, and Covenin MI! 
with them, and every of them , in this Caſe, 'inre- 
ſpe& of the ſeveral infereſt by theſe words, And every 
o them, the Covenant is made ſeveral, bur: if the 
emiſe be made ro them joyntly, then theſe words in 
the Coveriatr' ( And every of them ) are wade 
void: | 2 DOD LESS 1012! S7ER: 208 
A man cannot bmd himſclf ro three, andto every 
of them, ro make thar joynr and feveral ar the Ele- 
&ion of ſeveral perſons, for one felt ſame cauſe ; for 
rhe Court will be in doubt for which of them to give 
jadgment., : 17 4 
It was reſolved, that an inteteſt-cannor be prints 
ed jointly and ſeverally, if a man grant Proximum 
Advecationem, or make a Leaſe for term of years of 
land to two jointly and [everally, theſe words Teve- 
tally are void,'and they are jointenants 3 bur arque 
and authority may be jointly and ſeverally, asto 
maketivery, or coſell, for they have no intereſt or 
Adtion, bur are as ſervants ro others, And judgment 
was reverſed. | 


Roſwells Caſe, 25 Elix. ſol. 19, 


P*rganor of Land covenarteth -to make to the 
Bargainee ſuch afſsurance as his Counſel” ſhal 
adviſe, the Bargaines himſelf cannor Gere oY 
| thoug 


lib.y.  Higginbottoms Cafe. I81 
though he be learned in the Laws,for then it would 
beno good plea to ſay, Pnod corfelcum 102 dedit ad- 

viſamentum, | 5 oY: on 


Bigginbottoms Caſe, 3 5 Elix,- Banco Regis, ful 19, 


A Parſon aſsumeth to 1. S, to make. him ſuch an 

eſtate in a ReQoryzas'the Counſel of the ſaid I.S. 
ſhall deviſe, the Counſel ſhall be giventol. S, and 
he ſhall notifie ir to the Parſon. 


Stiles Caſe, 38 Eliz, Banco Regen, ſol: 20. 


ACharter with.the words Hec Indentura, without a 
manual AQ of indenting of the paper or parchs 
mnt, 1s Not an Indenture, | 


Sir Anthony Maynes (aſe, 38 Els, fol. 20. Error 
in Banco Regs. et 
W A.M, leaſerh to. for twenty one years, and * 
bindeth himſelf ro make a new leaſe unto him, 
won ſurrender of the old ; and leaſerh ro another 
for 30 years by fine, Scott the firſt leſsee bringerh 
Debt, and had judgment, If you be bound to enfe- 
of one in the Mannor of D. before ſuch a Feaſt, if 
vu make a Feoffment to another of- this Mannor, 
efore the ſame Feaſt, you have forfened the obliga= 
ton, alrhough thar you purchaſe the land again, be- 
bre the ſaid Feaſt, becauſe that yau were once diſ- 
bled to make the Feoffment. | 
If a man leaſe a Mannor for years, and the leſ- 
ke covenanteth to uphold the Houſes, and to legve 
ueſame Mannor in as geod an eſtate as he found irs 
nd during the term , the leſsee maketh, waſt in 
uſes, and curting of Timber, &c, the leſsor may 
N3 have 


182 Langhters Caſe. - Lib, 
have a Writ- of "Covenant, before the end of 'the 
Term, for cutting of the Timber; for it 4 as im Ii. 
ble that the Covenant ſhould be performed after, for 
the Timber, bur otherwiſe of the Houſes, Fit; Nu, 
br. fo. 145-K: It was alſo refolved, thar if a man{c.. 
ſed of Lands in Fee coycnant to infeoff I, $, upon 
requeR, and after he maketh a #eoffment of the ſame 
ro a ſtranger, in this Caſe 1,"S,' may have an a&ion 


5 


of Covenant without requeſt, © 


Laughters Caſe, 37 Elix, fv. 21 banco Regs. 


WW * a condition of an Obligation eonſifteth 
| upon two parts in the disjun&ive, and both 
poſſible ar the time of the obligation made, and after 
one of them becomes impoſſible *by rhe A& cf God; 
the Obligor is not bound to perform the other part, 
for the condition is made for the benefit of the Ohli- 
gor, and ſhall be taken moſt beneficial for him, and 
he had an eleQion either to perform the one, - or the 
other, for the ſaving of his Obligation;bur now, In 
potentia excuſat legern. TP aberhet7 710 50 


Habings Caſe, 47 Elix, com. hauco. fo. 24. 


CYNe covenanteth to make an eſtate in Fee atthe 

coſts of rhe covenantee,the Covenantor is tod 
the firſt AR, id eft, to notifie whar aflurance he wil 
make, that the Covenanree may know whar ſum to 


render . | 


Mathew{ ons Caſe, 39 Eliz, Com. banco, fv, ", | 


CT pup ey aw wares SET 6 


Eyeral perſons make ſeveral Covenants in off 
I Indenture, or Writing, the Scal of one of then 
35 broken away, that ſhall not” ayoyd the Covenan 


[£0 


| }i 
an 


Lib. 3. 
of the reſt 5; but only the. Covenant of him, whoſe 
| Geal is ſodebruiſed, or defaced, Yide Piggoty Cale, 


- Lambes Caſe. $3 


inthe 11 Report, becauſe ſeveral Covenants, other- 
wiſe if joint. 
? T5 'Þ * C7 


J988 \' PEAS | 
Lambes Caſe 41 Eliz, Com. Banco, fo. 12, 


A Is bound unto B. to give unto B, ſuch a releaſe, 

' &c. before the 2.2 day of Ottober next, as.by the 
ſudge of the Prerogative Court is thought fit In this 
Caſe A, muſt procure the Judge to do it,or deviſe ir, 
for the Judge is a ſtranger ro the Condition, and the 
condition 15 for the beneht of the Obligor, and ke 
hath taken upon him to perform the ſame at his pe- 
til, bur it is otherwiſe 3f the Obligee or his Counſel 
ſhould deviſe it, 


, Broughtons Caſe, 43 Elix, fo. 24 Baaco Repu. x” 


N an ation of Debt by Brovghtoz Plaintiff againſt 

Pretty, upon an Obligation, with condition, where 
the Plaintiff was bound in an Obligation of 2001. 
for the Defendant, for' the payment of 1001. to 
C. if therefore the Defendant ſhould ſave and keep 
harmleſs the {aid Broughton, from all Sutes, quar- 
rels and demands, touching the ſaid Obligation', 
&, that then the Obligation to be void, &c, Ar the 


| day of payment of the 100 1. the Plaintiff com- 
' Meth to the place where the 160.1. ought ro be 


pad, and perceiving there not, any perſon preſent 
to pay the 100 1. for the Defendant, ' Broughton to 


 lave the penalty of che Obligation, paid the mony 


to C, and brought his A&ion .upon the., Counter- 
bond, and ir was adjudged that the Plaintiff ſhould 
recover ; for the payment of the x00 1. is damage 
and harm, And it is not necelfary, whether. rhe 

N44 Plaintiff 


184 Dean and Chapters Caſe. Libs * 
Vlaintzff was arreſted or ſued, &c. Terror of ſure, : 


{ſo as he dare not go about his buſineſs) is damnig;; 
carion, although he be nor arreſted, 


Dean and Chapter de Winſors Caſe, 44 Elix, [6l, 14. 


Banco Regs. 


A Man leaſed a Houſe by Indenture for years ; the 

leſsee Covenants and grants for him and his 
Executers with rhe Leſsor, to repair the Houſe at 
all times neceſsary, the leſsor aſſigns over,and the aſ- 
ſignee ſuffereth the houſe ro decay,the lefsor brought 
an aQtion of Covenant againſt the aflignee, and it 
was adjudged per Popbham and all the Court, that the 
a&ion lyerh although rhe leſsee had not covenanted 
for his afligns, becauſe in reſpe& thereof the rent is 
the leſs, which is, for the benefit of the Aſſignee, 
Out ſentit commodumsſentive debet & onus, If aman 
grant one Eſtoyers to repair his houſe, this is appur- 
renant to the houſe, Fitz. H, nat. br.181. 28 H.8.28. 


Sir Thomas Palmers (aſe, 43 Fl. fo. 24. Banco Regs, 


OlIr Thomas Palmer ſeiſed in fee of a great Wood, 
did bargain and ſell ro one Cornford, and his 
Aſfigns 600 cords of Wood, to be taken by A\- 
fignment of Sir Thomas ; Coraford afligns his intereſt | 
ro one Baſſet, and afterward Sir Thomas ſells to one 
Maynard ſuch quantizy of Wond as will make 4090 
'cords ar ele&ien of the Vendee ; and afterwards 
Sir Thomas afligns to' Baſſet 600 cords,of Wood, to 
be taken by him, who doth ſell the ſame, and Maj- 
ard did take them away, and converted them, &c. 
an Aion upon the caſe was brought by Baſſet, and 
Judgement was given for him ; for Corn/ord had an 


Lib. 5. _ Rutlanas Caſe. 185 
Intereſt which he might aſſign over, and not a thing 
in ation, or a poſſibility, for it was reſolved, if Sir 
Thomas did not affign them to Cornford upon requeſty 
Cornford might take them withour aſſignment, for the 
Grantor cannot by his own a@ or default, eirher ſub+ 
yert or derogate from his own grant, Therefore it 
eoſueth, thar Cornford had an intereſt rthar he mighe 
aſſign over. If A, have a houſe and land, and rea- 
ſonable eſtovers in the woods of another,by view and 
livery of the Bayl.ff, &c, if A, take eſtoyers withour 
view or delivery, &c. he isa treſpaſsor, although 
hetake Jeſs chen he ought to have by livery, | Bur if 
A demand his eſtovers, and the owner of the Bay- 
If will not deliver ro him, he may have an aſflize, 
vIf the affignment were void,yer rhe Defendant can- 
not take Trees cut by another, bur our of the reſidue 
of the Wond, 


The Earl of Rutlands Caſe, 2 J4. fo. 25. Baico Regis, 


Dward Earl of Rutland ſeifed of the Mannor 'of 
Eybering, by Indenture dated ro March, Anno 

21 Eliz, for augmentation of the joynture of 1ſſabell 
his Counteſs, did Covenant with Sir Gilb. Gerrard; 
ind Thomas Houlcroft his Brother, that before the 
end of Trinity term, then next following, he would 
aſure by fine or other conveyance, the faid Man- 
nor to the ſaid Sir Gulb, Gerrard, and Thomas in fee; 
which fine or other conveyance, ſhould be to the 
uſe of the ſaid Earl, 2nd Iſabell his Wife, and the 
Heirs of the faid Earl , 'which Indenture was ac- 
knowledged and inrolled in the Chancery, the 28 of 
the ſame Month of March, by another Indenture 
berween the ſaid Earl on the one part, and the Lord 
Burleigh on the other part,and Sir G:1b Gerrard and 
hers on the ſame part, for the advancement - the 
ACLIS 
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186 . Rutland; Caſe. Lib;5 
Heirs Males, of the ſaid Earl, the Farl did'/Coye. 


nant, &c. to convey the ſaid Mannor aniongſt others 

ro the ſaid Lord Burgleigh,Sir Gilb,Geraidgand others, 
or to any of them, before the Feaſt of the Annugci. 

ation of our Lady next enſuing, which aſgurance 

ſhould be to the uſe of the {aid Earl Edward,and the 

heirs males of his body, and for want of ſuch iſsue,o 

the uſe of the heirs males of Thom is Earl of Fu. 

land, with divers remainders over, and in the ſame 

Indenture, the ſaid Eark Edward did covenant, &c. 

to ſtand ſciſcd to the uſes contained in the ſecond 

Indenture. No fine or other aſsurance was levyed 

or made by the ſaid Earl Edward, before the end of 
T rinity term, 

Afterwards, ( Viz, 17 September next following ) 
the ſaid Farl Edward, acknowledged a note. of a 
fine of the ſaid Mannor of Echering, only to Sir 
Gilb. Gerard, and Thomas Ho. and the Heirs of Sir 
Gilb. 1 And the 18, day of the ſaid month acknoy- 
ledged another note of a fine of the faid Mannoref 
Echering, amongſt many other Mannors mentioned 
in the later Indenture to, the Lord Burgicy, Sir G!lh, 
Gerard, and other parties to the later Indenture, 
and both fines were entercd in Ofabzs Mich, next 
after. And it was proved by divers Teſtimonies, 
that the ſaid Earl Edward, as well before the In- 
dentures, as after the Fine levycd, ſaid, rar the ſaid 
Counteſs ſhould have the Mannor of Zcþering, And 
it was reſolved, by Popham chief Juſtice, and all the 
Court; | | 

Firſt, Although rhe Indenture being made for de- 
claring of uſes of a ſubſequent Fine, recovery, Or 
other conveyance. to certain perſons, and within a 
certain time, and to certain uſes; yer rhey are but 
only direory, and do not bind the eſtate. or ins 
tereſt of the land, yer if the Fine, recovery, or othet 

| | | be | Al. + 


$ 


Lib. 5. Rutlanas Cafe. 187 
aſurance be purſued” according to the Indenture, 
there canner be any averment made againſt the In. 
denture taken in this Caſe ; thar after the making of 
the Indentures, and before the aſsurance by muryal 
agreement of rhe parties, was concluded and agreed, 
that the aſsurance ſhould be to other uſes,butlif cther 
apreement or limitation of uſes, be made by writin 
or by other matter of as ng or higher nature, then 
the later agreement ſhould ſtand, for every contra& 
or agreement ought to be diſsolved by matter of as 
high nature as the firſt was. A tam conveniens ef} 
naturalt equutati, quam unumquodg; difſolvi co ligami- 
ne quo ligatum eft. "3.4 

| Alfo it was very inconvenient, that matters m 
writing ſhould. be controuled by averment of Pare 
ties, ro be proved by incertain teſtimony. of ſlippery 
memory, and ſhould be perillous to purchaſors,Far- 
mers, &Cc. 

2. It was reſolved, that if the form of the Inden - 
tures be nor purſued, (as for quantity of land, rhe 
time within which the Fine ſhould be levyed, &c.) 
Avermenrt without writing may be taken, that the 
Fine, &c was to other uſe,than was contained in the 
Indenture,by reaſon of a new agreement ſubſequene, 
which in this caſe may be as well by word as writing, 

2. It was reſolved, that alchough the Indentures 
be not purſued, in circumſtance of time, quantity, 
perſon, &c. yet if no other mean new agreement 


be proved, the Fine, &c, in judgwent of law ſhall be 


to the uſe named in the Indenture; The fines cane 
not be dire&ed by both the Indentures, although 
perhaps ir was in the meaning of the parties, becauſe 
the direRions and declarations of the firſt Indentures 
were controuled and fruſtrated by rhe ſaid ſecond 
Indentures, Nt Lie 

*- Caſer 
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188 | Ruſſells Caſe. 


( afes of Executors.” 
Ruſſels Caſe, 26 Eliz, fo 27. banco regs, 


| A Releaſe by an Infant Executor under the ape of 

21 years, is No bar, but upon payment or ſatisfa. 
ion to an Infant Execntor, he may acquit and dife 
charge the debt, for ſo much as he receiveth : Alt 
things that he doth according to the Office and dy. 
ty of an Executor, ſhall bind him ; an Execucor 
may releaſe before probate of Teſtament, for al- 
though he may not have an aQion, yer the intereil of 
the aftion is in Law in. him at the time of the re- 
leaſe, | 


Middlctens Caſe, 1 Ja. ia (om. banto, ſo.28, 


TI was adjudged berween Middleton and Rymo! 
that an executor before probate may releaſe aQ- 
on, although that before thg probate, he may not 
have aRion,for the right of the ation 1s in him : bur 
if A, releaſe and after takes adminiſtration, that ſhall 
not barr him, for the right of the aGtion was notin 
him art the time of the releaſe. Two executors prove 
the Teſtament,the third refuſcrh, yet he may releaſe, 
Litilet« 117. if one be bound to pay a ſum of money | 
at a day to come, a releaſe of ations before the day 

is. a batr, and ycr before the day he could have no 
ation, | | 


_ Harriſons Caſe, 46 Elix. fo. 28. com. banco. 
Twas adjudged, that a judgment upon Debr duc 
:: by Obligation , ſhall be paid before a __ 

* made 
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Lib. 5. Piggots Caſe, 1Vg 
made for performance of covenanrs,which are things 
3n contingency, apd in future or other Statutes or 
jccogni7ances for debt. Vide Sadters Caſe in the 


fourth Book, alrhough the judgment be after the 
acknowledgment of the ſtatute. 


P:ggots Caſe, 4© Eliz, com, banco, fo. 29, 


| 2h bringeth Debt as adminiſtrator, Durante mi- 
10re tate, of one whom he averred to be wichin 
ape, and he doth nor ſay, that he was withinche age 

of 17 years, and the Plaintiff was barred, becauſc at 
that age the adminiſtration ceaſerh, 


Priaces Caſe, 41, & 42 Eliz, com. bands, {0. 29. 


N Infant is made executor, Adminiſtration qu7ai- 
te minort etate, may be commitred te the Mether 
gr other friend of the Infant, which ſhall ceaſe and 
be void, when the Infant is at the age of 17 years, 
mndthis adminiſtrator may nor ſell any goods of the 
Deceaſt,unleſs ir. be for neceſlity of payment of debxs, 
for he harh his office of adminiſtrator, Pro bono &+ 
commodo Tnfantis; and not for his prejudice, alſo he 
cannot aſsent to pay legacies, unleſs rhere be afſers 
to pay debrs, &c. and if it be a woman under the age 
of t7 years, and take husband ar full age, the admi- 
iſtration ceaſeth. - | | 
"Where one hath goods ſolely, in an inferior Dio- 
es, yer the Merropoliran of that Province, prerend- 
ing that he had Bona = :tabilia, in divers Dicceſles, 
commirted the adminiſtration, &c this adminiſtra« 
ton is not void, bur voidable by: ſentence, becauſe 
the Metropolitan hath Juriſdiction in all places 
- within his Province, bur if the Ordinary of one Dio- 
ceſs commir the adminiſtration of goods, when the 


patty 


I90 Coulters Caſe. Lth, F. 


party hath Con aotabiliay in divers Dioceſs, this gg. 
miniſtcation is meerly void, as well for. his goods 
within the Dioceſs as. without, vide Vere & Jeſfras 
Caſe, 22 Eliz. in bach le Roy, there cited and (o ad- 
Judged, K-42 


Coulters Caſe. fo. 30, 40, & 41 Eli, Banco Rees, 


N Executor .in his own wrong ought not to re- 

tain,goods .in his own hands to ſarisfie his owh 
_ Juſt Debt, for every Creditor by ſuch means when 
the goods be nor ſufficient,would ſtrive to make him. 
felf executor, De ſo tort, to ſarisfie himſelf, and bar 
others, &c. And jr is nat reaſonable that one ſhould 
rake advanggge of his own wrong, Non facies malum, 
at inde fiat bonum, & Melius eft omara mala pati quim 
mal 3; Lp It: is alſo clear, thar all lawful ads 
char ſuch an. executor doth, or diflciſqr, or an abator; 
&cC, are gond., 


Haygraves C aſe, 41, & 42 £15, barca Regu ,f0.31. 


$; For bringeth Debr. againſt the Adminiſtrator 
of the Leſsee for years, for . rent due afcer {the 
Adminiſtration commitred in the Debet, and ſoit 
ought to be, becauſe he himſelf rook.the mes and 
nothing is aſsetyin his hands, bur the profits, beſides 
the rent ; but inall a&ions brought by executors (as 
executors) the. writ ſhall be alwayes in the Detiact 
zantiom z although rhe duty accrew in. their on 
LMe. g- : | 5s 


...  'Pettif er' Cafe, 35 Eliz; bance: Regiss fo. 3 24 2 
JP on 2 Fieri Fcias de bonus teſtatoris, the She- 


riff returnerh. Nulla boaay a Writ. iſsuerh 0 
OY the 


Lib. 5. Robinſons Caſe. I91 
the Sheriff to inquire by inqueſt, if the executors 
have waſted, and hew much, who rerurneth that the 
have;and judgment given againſt them, De bonis prg- 
4s, they bring, error 31 reddinione Executions, 8 the 
cxecution was reverſed, for the courſe is; upon Ny7,; 
bona, to have a ſpecial Ficri Factas to make execution 
pe bots proprizs, if they have waſted 5 and if the 

Sheriff ſo doth, where they have not waſted, they 
WH have remedy againſt him: bur if he taketh an inqueſt 
WW 2nd cerurnerh it, although it be falſe, there is no re- 
Wl vedy againſt the Sheriff, or any other. 


Robinſons Caſe, 1 Jac com. banco,fo, 32. 


Xecutor brings debt as adminiſtrator, and is bar=- 

/ red by plea, that he is executor, he may bring 

debt, as executor, for he was barred, as to the ation 

of the Writ, to have debt as adminiſtrator, but nor 
tothe ation, 


z 
l 
$ 
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Reades Caſe, 3 ac. com, banco, fo. 33. 


VW*- a man dieth inteſtate, and a ſtrange per 
ſon taketh the goods of the. inteſtate, and 
vſerh them, or ſells them , this maketh him an Exg- 
cutor of his own wrong, for when none aſsumerh to 
be executor, nor takes, letters of adminiſtrarion, 
there the ufing of the goods is ſufficient to charge 
one as executor, De ſon torte, for thoſe to whom ho 
Deceaſt was indebted unto, have not apy other in 
this caſe,againſt whom they may bring their a&ions, 
for recovery of their debts, hen an executor 5s 


WW ipotthim the charge, and doth adminiſter ; in this 
:-, Wl caſe, if a iranger takes any of the goods, and claim 
ro Wl them for his own, this doth not make him an Exe- 
"- Ccutor 


made, -and he proveth che Teſtament, or aſsumerk 


I92 Playterst Caſe, Lib. 5,8 
curor of his own wrong, becauſe there is not-aniorlier 
lawful executor. | «i 9 

A lawful executor ſhall not/be charged, bur wii 
the goods th:t come to his hands, after that he af. 
ſumes unto him the charge 'of the Will, &c, but if 
another man firſt rakes the goods, &c. befo-e the 
lawful execuror hath aſsumed rhe execution, or 
proved the Teſtament, in this caſe, he may be char. 
ged, as an exccutor of his own-wrong. 


Conſtr ation of the Statutes of Zeofails, 
&c. Amenament of Records, Fines, 
| Recovertes, CC. 


Pl::yters {aſe, 255 Wa 16 Elxr. banco Regs, fo. 34, | 


p : He Defendant was found guilty intreſpaſs, Ox 
573 T re clauſum freeit & pf $. ſane bit Fon 
as aſseſscd intirely; ir was moved.in arreſtof judgment, 
WE becauſe in the Count neirher the nature nor the 
 —yAumber of. Fiſhes was ſhewed. Ir was anſwered by 
LA as gap, the Vlaintiff;, That the Defendant is found guilty 
Gare, damages, and ſo Nor refert of what nature or num: 
Lua, ber they are. 2. That the Fiſhes themſelves arc 
0 + Notto be recovered, but damage for them, ' rherefore M 
Co Þ no need to ſhew the certainty.. 3. All the dama- 
-,2ufths ges ſhall be incended to be'given for the Cloſe bro- 

ken, which is ſaid in the Declaration. 4. [cis mat- 

ter of form, ayded by the ſtature of 18 Zlzx, cap. 

I4. But judgment was ſtaid, for the office of the | 

Declaration 1s *to-reduce the Writ to cerraimty.; fot 

otherwife apon 'fach' a general Ifsue, if the Jury 

| ada wag; they cannor ' be attainted, and 

ages ſhall be intended to be given for all, _— 
| cauſe 


Wis: —MWatcore Carr: 193 
aſe chey are intire, but. if they had been: ſevered, 
1.Plainciff ſhall recover for ſs much as is well plea- 
jed.and this is matter of ſubſtanee,and not of form, 
cauſe it is no default of rhe Clerk,bur of the Plain. 
if, and cherefore not aided by the Statute, 


 Walcots Caſe, 30 El/z, Banco Reg1s, fol. 26. 


? Ebt was broughr againſt Baron and Feme,in rhe 
Petinent tantumupon an Obligation by the Feme 
fore Marriage 3 ic ought to be in che Debet, and 
Fnet becauſe the Baron had the poods of the wife 
this own right,and for that reaſon debt is brough 
inſt the Heir in the Deber, and this is matter of 
lbſtance, and point of the Aﬀiong not remedied by 
he Starure of 18, El:3. c, 14. 


Baynehawss Caſe, 30, Eliz. in SCacear, fob 36. 


AN ejeftione firme of Lands in A.B and C. trycd 
bd for the Plaintiff by a Viſhe out of A. only, this 
(inſufficient and nor remedied by any Statute, 


Gardiners Caſe, 21x. Eliz, Banco Regiss fol. 37. 


14, Jurors are returned, r2. appear and find 
Wh chic Plainciff,/ rhis is remedied by. £8. Elizabeth, 
dh, 14, | 2. \ 


Biſhops Caſ Oy $4. Eliz. Banco Regis fol. 37+ 


V7 Ariance is berween the Wrir and count in nanie, 
7 the Plaintiff reenvers, the Defendant: bringeth 
our, the Writ was removed: into rhe Kines Benob, 

Kthe judgement was Ws becauſe the Starure 
1 re- 


194 Tey! Caſe. Libs! 
remedieth where there is no Original;but not where 
the Original is vicious, and although it were rem. 
ved after ava. nes yet becauſe the fault appear 
ed to the Court, rhe Iudgment was reverſed, 


F 


- Teys Caſe, 34. Elix, Banco Regis, fo, 38, 


Aron andFeine, levy a fine to one who grants and 
renders to them two, and to the Heirs of rhe By; 
ron, and after renders part to the Feme in tail, the 
remainder over, the Heir of the Husband brings 
Writ of Errour, and aſſigns for erreur the ſaid Y 
riance. -1, Reſolved, that there needeth not a pro 
ciſe form in render upon a fine, bur it ſhall be in thi 
caſe conſtrued, asa grant by Chatrer, for ir is bur 
grant of record, | 

2, There are fiveparts of a fine, 

1, The Original, | | 

2. The Licence to accord,for which the Kings $ 
ver is due, and ought to be encred upon the Write 
Covenant, and the ſumme, and he who payethi 
that is, he in whom the fee repoſerh, the Plea, an 
berwixt whom, &c, and the Land ought to be men 
rioned. + 

3+ The concord which is the ſubſtance of rhe hn 
for if upon that, the Kings filver be paid, alchoug 
the party dyegthe fine is good. | | 

4. The Norte, which is many ' times taken for ti 
Concord. 

And laſtly, the foor of the Fine, after delivery 
rhe Indentures of the fine, the fine is ſaid to be! 
grofſed, £ 

3- The Conufor ſhall nor aſſign errour in the 18 
der,becauſe ir is to his advantage, and-none fhall 
Gen errour, except it be to his diſadyantage. 


_ 
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Lib.5.  — Dormers Caſe. — 


| Dormers Caſt ty 35. Eljz, Banco Regits fo, 40. 


A Common recovery is had in a Writ of entry,ifi 
"the Poſt de uno annuals reddiru froe penſione qua- 
wor m4rcarum , and of an Advowſon, whereupon a 
Writ of Errour 1s brought. 1, Becauſe every precife 
ought to be certain, but here it is in the DisjunRive. 
L.A Writ of entry inthe Poſt Iyeth not of an advow- 
ſzn, Bur judgmear was affirmed, and thereby *twas 
ſolved, 1. That a common recovery is nor like to 
ather recoveries, for ir may be averred to an uſes 
It is by mutual conſent, & conſenſus toflit erro= 
1. 3- A Writ of entry in the Poſt, lycth of an ad- 
jowſon common, &c. to” ſuffer a common recovery, 
and nototherwiſe, for no-other afſurance canbe had 
Who bear the remainders, Ft forte 
SI 2.The demand of the Rent is good,for one of two 
tofhings is nor demanded,burone thing by rwo names, 
1 ior cent and penſion are Synozyma:z_ and the rather 
anWhere, becauſe it is ſaid roiffue our of Land, which a 
jenfion properly cannor, 3 ; Common recoveries are 
louſual, thar che Cours ſhall rake notice rhat 'they: 
ate comm.on recaveries. ! $5 


Rowlands Caſe, 3 9, Blix Banco Regis, fo. 41. 


& Fannel of a Jury is annexed ro the Yenire facies 
" withour return his is vicious,and not remedicd 
dy 13; Elzz. cap. 14. for thar remedieth inſufficient 
kiarns, bur nor where fo return, | 
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\ 
. » 7 
. 
9 . 


' Ratlanns Caſes ibs; 


' The Counteſs of Rutland Caſe, 36. Elix, fol. a1, ; 


Ober: Moore is returned upon the Yenire facias, 

\ bur in the panel before the Juſtices of Nifi price, 
and in the. Poſtes he was named Robert Mawre, if i 
appear that Moore is his right name, and that it is he 
who is {\vorn, it 1s good, fer by. the common Lay 
this was a diſcontinuance againſt all the Jutors, and 
diſconrinilances are aided by the Statute, othetwiſe 
if ir, were miſ-named in the Fenire facias,and had his 
right name in the Parel and Poſtea, 


Codwells Caſe, 36. Elis, Banco Regis, fol. q2, 
Avro who gave verdiQ,was miſnamed in ther, 


aire facias, and had his right name in the Difhix- 
#44,and Poſtea,& for that the Iudgment was arreſted, 


Nichols Caſe, 38. Eli, Banco Regis: fol. 43: | 


'Þ Brings Debt upon a ſingle Bill againſt 'N, who 
* pleaded: payment without acquitrance, whieh 
was found for the Plaintiff, although iflue was joyne 
ed upon a point not material, yer after verdi& his! 
aided by 3 2. H. 8. and 18, Elix. 


Bohuns Caſe, 39. Elix, fol. 43. 


Fine was levycd of a Mannor and other Landy 
to the value of rwenty Marks. per anum; ſoubit 


A 


the Kings filver is 40. s. which Was paid, but incn 
rering of it upon the Wrir of Covenant, the Mane 
was omitred, and thereupon errour was brought;bul 
after that, the tranſcript of the fine was removet 
into the Kings Bench, I 


c ludges of che comme 
plac 


; 
"7 Ba 


Wiib. 5- Freemans Caſe, . 197 
ace. amended. the: Record, becauſe ix; appears to 
hem that the Kings filyer was paid 'for rhe mannor 
\nd where the Writ of Covenant was, Dcde mcipſo 
or Teſte meipſo, they amended that alſo,and certified . 
« inco the Kings Bench upen diminution, and al- 

med, 


Freemant Caſe, fol. 453 41, El:z. Banco Regis. 


Nan original Writ, gc. Dyed nullus faciat voſtnm 
omditiozem &* diftrubtionem. where ar ſhould be de- 
hutionem, the faylt was only in-one: Letter, the 
Court reſolved upon good conſideration, that it was 
patter of ſubſtance ; for Biftrictie 15 a Latin word, 
wdaltereth che ſence of the Srature'3 and marter of 
Subſtance in an Original Writ is 'nor. remedied, bac 
patter of form only, Vide Statute 32H. 8. ca? 30,7 
EV1%.04.14- | \ | 
If an Original ar this day want form, or contain 
cLatin, or vary from the Regiſter in matter of 
vm, after verdi& no judgement ſhall be ſtayed or 
ererſed Bur 3f it want fb ance, although ir be the 
Wſprifion of the Clerk, this is not remegied by any 
Nature, 


{ 
K 
ol 


 Gapes Caſe,, 41. Eliz, banco Regis, fol. as. 


\ Wrig of Covenant xo levy a fine, bore date af- 
{ter the return, this is amendable becauſe « com- 
pon alſurance, bur in ocher a&ions no amend- 
nent, &ec. | 


(1! 


+, , Cooks Caſe, 41, Elix, com. banco, fol. 4*; 


we 


$4 * 


| Common recovery of the Manyor of Isfield, by 
þ Sena of Lofty" ammendgle, becanle ic ap; 


3 per 
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108  Franklins Caſe. _ Yb. n 
eared to the re,by collateral things, theheduy al 
to them, — id was intenged: ro paſs. & 


' Caſes of Pardons 


Franchlin Caſe, 36, Elite fol. 4 6. in the 
| Star=( amber. | 


| A Bill was exhibited for a Riot inthe Srar-Chan 

ber, five years before the general o_—_ ; I 
Eliz; And it was reſolved that the Kings fine 
accepted, bur not'the corporal puniſhmenrz burify 
were exhibited: within four years'; all ſhall bet 
cepred. In this caſe, the Kings Atrurney may pro 
cecd for the fine, | 


Guilbert Littletons Caſe, 39. Elix, fol, 47-'_ 
S tar-Chamber« « * | 


A Bill exhibired in the Star-Chamber peer h 
Parliament 35. Ez, and returned. after, th 
excepted our of the general parden, for it is depend 
ing before the return - bur if an Original Wrir if 
. eth our of the Chancery, returnable in the commo 
pleas, this isnor depending before the rerurn,beca 
out of another Court z bur after the rerurn, ith 
'be ſaid depending by celarion, from the day of t 
Teſte : and if the Tenant alien before the rerurm'an 
after the Teſte, this ſhall be ſaid an dlienario oh al 
ing the Writ. 


Drymoods Caſe, 42. Elix; Scar hand; bs ” 


i F: 
A Bill. in the Star-Chamber "more. 
Yrars, and Wark cight” yrars before the ac 


I Bt. 5. PFaughaniCaſe. 1 99 
"Wncar in 39. Elix; rhe plaintiff dyerh before the pe. 


ral pardon,this is pardoned, for this doth not 'de- 
d now ; and the words remaining to be proſecu. 


4 Fl ſhall be inrended for the party,: and not for the 


Kings Atturney, | 
' Vanghans Caſe, 40. Blix, Banco Regus, fol. 49s 


A Writ of entry in the Dwbrs, depends in Wales, 

before the general pardon, and after the De- 
mandant had jyudgmenr, bur the Tenant was, nor 
amerced. 1. Reſolved, the Amercement is pardoned, 
becauſe the Torte was pardoned; which rogether with 
the delay was the ground thereof. 2. The Statures of 
Fuſails extend ro Wales, becauſe it was made parcel 


of England, by the A& of 27. H. 8. 


Wyrrells Caſe, 41. Eliz, In the Exchequer, fol. 49. 


THeQueen brings debt upon an Obligation. made 
4 by the defendant, to one who was outlawed, the 
Defendant pleads the general Pardon; and although 
Wat debrs has to the-Queen are excepted, yer debts 
ipinally due to the Subje&, and after came to the 
Queen, are nor exceptcd ; alſo the general pardon 
lsto be raken beneficially, for the SubzeR, and moſt 
long againſt che King, "ore _ 


| Biggins Caſe, 41. Eliz, banco regis, fol. 50. . 


THe King may pardon burning in the hand, where 

the defendant is found guilty of Man-fJaugh- 
rt, and hath his Clergy in an appeal. I. Becauſe 
ts but ro notifie ro-the Tudges, that he hath once 
ud his Clergy, and-that he ſhall-nor have it again, 


Y the Statute of 4: H.7+ C, 13, 2. Becauſe it is 
| 4 ne L 


ZOO . Halls Cafe. +, Lid. 5, 
no part of the judgement, and the parry ſhall po ul 
large, although ' he be ner burned by good conſtr. 
Rion of the Starure of 18,E64.c.7.which provide, 
char after Clergy allowed and Burning, he ſhall golf 
ar large, for otherwiſe when he is pardoned, þe ſhalll 
be impriſoned for ever. In the Star-Chamber, the 
King may pardon corporal puniſhment for forgery, 
&c, but ner if atrainted ar the common Lay.in an 
AQtion of forgery of falſe deeds. | 


Halls Caſe, 2. Jacobi, com banco, fol. 51," 


C. Libelled, for defamarion im the Court Chi. 
"tian againſt H, and had ſentence and cofts tax 
art a day to be paid ; A. ſueth an appeal, and ob. 
rains a pardon from the King, and brings a prohis 
bixion. 1.Reſolved;zall Sutes in the Court Chriftiz 
Pro ſalute amme, or reformatione m01ums are for the 
Kings as Suirs in the Star-Chamber,and he maypar 
don them before or after the Sute commenced, but 
he cannot pardon, where the party ſueth for a rhinp 
in which he had intereſt, as Tythes. 2, Allprs 
ceedings in the Court Chriſtian ex officio,are forthe 
King,and he may pardon them, 3-Although the ſue 
may be pardoned, yet he cannot pardon the coſt 
which arc taxed. q. Although the ſentence by the a 
peal is ſuſpenſed to many purpoſes, yer until rever: 
ſal, the party had intereſt in the coſts, nor pardona 
| ble, and after a conſultation was granted for tht 
coſts, 


Pages (aſe, 30./Elix, i the Exchequer, fol. $2. L 


Demiſeth to his wife who. is an Alieny, and befor 
8 the death of the Teſtator indenized, rhe gate 
the Letxers Parents is corrupted, ſo zhax, rhey bor 


£ 


46 Das FOES 5 Sb 4 , a GLA 
bp - 2 | aS: - WY 
m- 


 Lbd.5. Knights Caſe. 201 
W 4acc afrer his death, ſhe obrains an cxemplification, 
by commMon under . rhe Exchequer Seal, 'ir is 
' feund that ſhe was an Alien, and an information is 
- brought againſt her, and ſhe pleads the exemplifica- 
rion, 1- Reſol. This office 1s void, for every office 
of Incitlipgzas this isoughr to be by commiſſion un- 
der the great Seal 3 bur .an office: of inſtruRion 
may be under the Bxchequer Seal. 2, Ir appeared 
not, what authority rhe Commiſſioners had, bur 14- 
quſitio capta virtute Cujs/damCommfſients,&c.z Thar 
the exemplification was pleadable by the Stature of 
13.Eliz,c.6. which extends to all Parents wharſoever 
withour any reſtraint 3 An exemplification and an 
IniÞeximu, as an Inzeteſcimus and a Vidimus are all 
one:A Conſtat cannot be had withour Afﬀidavir, and 
' 3tis when Lerters axe caſually loft; An Ianoteſcimus, 
ora /idimus, are alwayes of a Charter of Beoffment, 
or other Inſtrument, nor of Record, 


Kzights Caſe, 31. Eliz, (ommuni Banco, fol, $4- 


He Prior of Sr, 7obn of 7e.26.H.$ Leaſed divers 
houſes, reſerving, 5.1. 16.5. 11.4 per annum at the 
four uſual feafts in L viz.for one houſe 3 1.11.4apd 
 oſeverally of the orhers, with condition of re envy 
for non payment, and after ſurrenders ro H.8.who in 
4110 36 grants one houſe to the Leſlee,and another 
nice, the Leſſee dyerh ; Ic is found by Inquiſition 
In the Com. of Mid*. by Commiſſion under the 
Exchequer Seal, thar: 37. 5. 5- d. parcel of the ſaid 
rent was arrear at M, for a quarter of a year, before 
 thereturn of r*« office or {ciſyre,the King grants che 
reſidue of che honſes to one who leaſeth to the Flain- 
uf, who upon the entry of the Exccutors of the firſt 
Leſſee brings treſpaſs, and rhe Cqurt being divided, 
rm argued in the Exchequer Chamber by all the 
—_— TT" Te tn x1. Res 


202 Specots Caſe. 
x. Reſol, This is an intire Leaſe, and the viz. 
bur a declaration of the ſeveral yalues of the houſgy, 
and no ſeverance of the reſer vation,burt by apr werdy 
divers perſons. may be ſeyerally leaſed by one (e. 

- miſe, and ſeyeral rents reſerved. 2, Admitring then 
ſeveral rents, yet the condition is intire, and, incaſe 
of a common perſon by ſeverance of any part of the 
reverſion, will be extin&. .3, This being in caſe of 
the King his patentee of parr ſhall not rake advan- 
rage of the condition , bur rhe King himſelf may, 
and partentee ro whom he grants the reſidue, al. 
though the Leaſe originally made by a Subje& 4.Al. 
though ir be fonnd rhat more was arrear than was 
reſerved quarterly, yet it ſufficerh that the office had 
matter of ſubſtance, and the jury in' M. may find 
which are the uſual feaſts in L 5.7the grant after of. 
fice, and before the rerurn of ir is good,and by entry. 
withour other ſciſure the Leaſe is void. 6.This office 
under the Exchequer Seal is ſufficient to intitle the 
King to a Chartel. | 


ce 
« 


. os of : A 

« ; 

Lib ; 
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Specots Caſe, 3.2. Elix: Banco Reets 1 erter. fol. 55. 


& & ſa feme bring a Pu, impedit againſt the Bi. 
ſhop of E. and declare thar J. A. was ſeiſed of a 
Mannor, ro which an adyowſon was appendant, and 

E demiſed irto the feme for life, and they preſented 
F\ D. W. who dyed, and ſo it. belongs to them to pre- | 
| ' ſent; the defendant pleads that the plaintiff pre-. 
ſented one who is ſchiſmaticus inveteratus,whereof he 
gave notice to the, plainriſf ; It was adjudged for the 
plaintiff, in the cammon place, an exrour brought 
thereupon. ew Ns: 

I. Errour. , Becauſe no preſentment alledged in 
T. A. but over-ruled for the prefenrment of che 
plainciff, is ſufficien for themſelves, 2. The N 


> 
Os - + 
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ought nor to ſhew- any. particular ſchiſm, for the 


Court of the King cannot judge of it, bur the Biſhop 


is Judge; alſo it is cauſe to remoye a Coroner, quia 
niaus idoneus; It was anſwered;that he ought roſhew 
the hereſic in certain; and, althoagh the Biſhop is 
Judge, yet becauſe his A& is nor ef Record, it is tra= 
yerſable 3 and, although it belongs nor to the Kings 
Courtto judge of Herelics, yer the general cauſe of 
ſure being ia, their conuſance, they ſhall derermine 
o it by advice of Divines,and the cauſe of removing 
a Coroner is nor traverſable. 3. The Biſhop is rwice 
amerced, and a.man can be amerced bur once ro- 
wards one many &c., It was anſwered, that he. was 
but once amerced ; for the Judgement in the Kings 


Bench was bur a reherſal of the former; yer admit- 
ring the ſecond Judgement thereby void , never= 
thelefſe the firſt Judgement is good by the common 


Lay without damages z ©u0d fuit conceſſum- per 19+ 
tam Curidme | 


Foftar. 32.K1. in Banco le Roy, fo. 59. 


JT ws reſolved, that the Conſtable having a war- 


Irant to bring one c9ram aliquo Fufticiar, &c.it is ar 


the ele&ion of the officer 10 bring the party ſo ar- 
Ttached to-whart Juſtice he will ; For itis greater rea- 
{onto give the. cleRion to the Officer, who (in pre- 


ſumprion of Law.) is a perſon-indifferepr, and ſworn 
execute his office duly, than to the delinquent, 
Fray chief- Juſtice (aid, rhat a Luſtice of Peace may 


make his warrant. to bring the party. before himſelf, 


and it is good and ſufficient in Law ; for it is moſt 
like, that he bath the beſt knowledge of the marter, 


nd therefore moſt fir co de juſtice in-thar marter 3 
upon refuſal ro find ſurery, the Conſtable may:com- 


.fut him without a new warrant. 


Gooches 


204 Gooc bes C aſe. | | Lib, $. 


Gooches Caſe; 33. El. 77 Banco le yo, fol. 60, cf | 


V Ray chief Juſtice ſaid-thar if A'make a frays 


dulent cenveyance of his Lands ro deceive; 


purchaſor, againſt the Stature of 27 El. and continu- 


eth in poſſeſſion, and is repured as owner; B.entereth 
n communication with A. for the purchaſe, and 
accident B. hath norice of this fraudulent conveys 


bus 
. 


ance; Notwithſtanding he concludes with A. and 


rakes his aſſurance. In this caſe B. ſhall avoydthe 


faid fraudulent conveyance by the ſaid AR, notwiths 
Randing the norice ; for the AR'by expreſs words 
hath made the fraudulent convey:nce voysd as tothe: 
purchaſor. And for as much as thar is within the ex 
preſs proviſion of the Starute, it ought ro be raken 
and expounded in ſuppreſſion of fraud,Reſolved,tht 
fraud may be given 1m evidence,becauſe the eftateis 
voyd by the At of 13. El3z andfraud is hatchedin 
ſecrer, 37 arbore cava Cr opacas "7 

And according to- this opinion, it was reſolved 
Per tot* c1#1* in communi banco Paſch.z. Fac.where one 
BuNoch hid made a fraudulent eſtate of his Lands 
within the Statute of 27, E/ix, to A, B and C.and 
after offered to {cl1 the ſame to one Srander, and'be- 
fore the aſſurance by P»ulloch, Standen had notice thet- 
of,and norwithſtanding proceeded,and took the aflu- 
rance from Bullock, Standen mes rr former alſu; 
rance of fraud by the ſaid A&, for the notice ofthe 
purchaſor cannor make thar good, which an Ad 
Parliament hath made void as ro him; And it is truf; 
Dyod non decipitur qui ſcit ſe decips, Bur in this cale 
the purchaſor is ner deceived ; -for the fraudulei 


conveyance whereof he had notice is'made veid, 


to him) by the Starute, and thereforg he knew k 


HE 
” . 


could nor hurt him, Fr 


oy. 
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Sparies Caſt, 33. Blix. in $caccat, fol. G6te 


N Aion of Trover and Converfion,theDefendane 
leads chat there is another Aion depending it 
the Kings Bench for the ſame; Trover, and good; 
for in AQtions which comprehend no certainty,as aſ- 
ſe of treſpaſs, this is no plea before a Count; be- 
cauſe thereby ir is made certain, and- then ir is a 
good plea,and not before:but in this Afton and debc 
add detinue,ir 1s a good plea at the firſt, becauſe they 
arecertain : thar an Adtion is depending in an infe- 
your Court is no plea. 
Caſes of By-Laws. 
Cbanberlain de Londons Caſe, 32. El. in bans 
| le Roy, fol. 66. ONT 
hg Inhabitants of a Village without any cuſtom, 
may make Ordinances or By-Laws for reparati=- 
mofthe Church,or of highwayes,or any ſuch thing 
which is for the publique weal generally ; and in 
this caſe the conſent of rhe greater part ſhall bind 
all withour'any cuſtom, vide 44. B. 3.19. Butif ir 
befor their own private profit for: that Town, as for 
their well ordering of their common of paſture, er 
kh like,chen without cuſtom they cannot make by- 
Liars. And-if it be a cuſtom, yet the greater part 
hall nor bing all, if it be not warronted by the cu- 
flom; for as cuſtom hath created them,ſo they oughr 
be warranted by the cuſtom, 8,F. 2 .zit.nſſ. As pon- 
age,muragegroll,and ſuch like,as appearethin 13.H. 
414 In which caſes the ſams for reparations of rhe 
Vidgewalls, 8c, ought to be reaſonable, tha the 


bjet may have more benefic thereby than charge. 
Clerks 
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Clerks Caſe, 38. Blix, in communi Balto, fol, 64; 


Ks Edward '6. did 'incorporate- the Town of 
t. Albons, and-granted them ro make Lays 
and Ordinances, &c. The Term was kepr there;and 
the Mayor,&c. by affenc ef the Plainrift, aflefſed eve- 
ry Inhabitant for the charges in ereRing vf. the 
Courts there, and if any did refuſe to pay, &c: tobe 
impriſoned, &c. The Plainciff being Burges, refuſed 
| topay, &c. and the Mayor juſtified, &c. and itwa 
adjudged no plea,&c, For this Ordinance is againſt 
Magna Gharta, cap.29.Nullus Liber homo impriſonetur, 
which a& hath been confirmed divers times (iz,) 
thirty rimes,and the aſſent of the Plaintiff cannot al-. 
ter the Law in this caſe, Bur it was reſolved;thar the 
Mayor, &c. might infli& reaſonable penalty, bur.not 
impriſenment , which penalty ought ro be levied 
by diſtreſs; for which offence an aCion of Debt ly- 
eth, and the Plainriff in this caſe had judgment,” » 


% aca —— — _—y 


eff rays Caſe, Michaelis 31,3 2.1 Bank le Roy, fo: 66: 
VV” liam 7cffray Gent. brought a- prohibition 
againſt Abraham Kenſhley,and Thomas Foſitr, 
Churchwardens of Hayleſham inCom,Suſſex, for that 
they ſued him. in CourtChriſtian before DoRor Dri 
ry for certain mony impoſed upon him without his 
aflent, for repair of the Church, That the Church: 
wardens, with the affent of the greareſt part ofthe 
Pariſhioners juxt a quantitatem & qualitatem poſſeſit- 
num & reddit. infra dif. parochiam exiſtent. deter» 
mined and agreed to -make a taxation for repair 0} 
the ſaid Church; and that notice of ſuch aflemblyM 

was | Say in che Church, ar which day the Charch- 
wardens, and greater part of the Pariſh, which mw | 
rhete 


lib.5. 


there afſembled z made a taxation (viz, ) every oc- 


Pffrays Caſe * — 207, 


cupier of Land for every. Acre 4 d. &c, Jeffray dwelt 
 agorher Pariſh,and declared rhat-the oy evele 
ef every Pariſh ought ro Yepair their Church, and 
not the. Church of another Pariſh. . Cooþ of Council 
with the defendant demurred in Law, and after ma- 
ny arguments, 2. Wrir of conſultation was granted, 
And it was reſolved, That the Court Chriſtian hath 
conuſans de reparatione  corpors five navis Eccleſia : 
Brien, who writ in 5. E. 1. ry 

And in the Srarure of CircumfPefte agatis, bur in 
Rebus manifeſts errat qui authorit ates legum allegat , 

yia perſpicue vera 07 ſ. Marv It was alſo re- 
Lived, that although {- ray did dwell in another 
Pariſh, yer for that he had Lands inthe ſaid Pariſh, 
in his proper poſſcſſion; he is in the Law Parochia- 
ws de Haleſham, 

Bur it was reſolved,chat where there was a Farmo* 
the ſame Lands,the Leffor thar receivethithe rent, 
ſhall nor be charged,. bur the Inhabiranr is the Pa- 
Tiſhoner, and the reccipr of the rent doth- not make 
the Lefſor a Pariſhoner. | | 
| Divers of the Civil Lawyers certified the Courr, 
thatthe Church-wardens, and a grearer part of the 

Pariſhioners (upon a general warning)- affembled, 
may make a Taxation by their Law, and the ſame 


ſhall nor charge the Land, bur the Perſorrin reſpe® 
the Lands for equality and indifferency, and this 
'v3sthe firſt leading caſc that was adjudged and re- 
ported in our Books rouching theſe marters, and ma. 
Ny cauſes after were adjudged thus,and now it 1s ge- 
ſerally received for Law. | 
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The Lord (honeys Caſe, 33, Blix, in cur. Wards, 


fol. 68. 


oy 


N adeviſc of Lands by writing3an aveement oure 
the. will, ſhall not be received,for a Will concern. 


ing Lands, &c.. ought to be in writing, and net by 
any averment out of the ſame; otherwiſe ir were 
great inconvenience that not any may know bythe 
writren words of the Will, what conſtruRion mo 
make, if ir might be conrrouled by collateral iyer. 
ment our of the Will. 


Caſes of Vſury. 
Burtons Gaſe, 34. Eliz, banco Regie, fol. 63, 
Lendsto T.W, 100.1. 7: July 21, Eli, in con 
3 fideration of which, T.W Jane ro him arent 


charge of 20. l. per annum, the farſt payment robe 
the Nativity, 1580. upon condition of payment 


the ſaid 100,/.this is our of rhe Stature of Uſury, for 


he had a 1e@.{.for a year and a quarter,wirhout con- 
fideration, and if he pay ir within this time, A.ſhall 
not have the rent, ſo thar he was nor aſſured of anj 
conſideration 2 But if it were agreed berween them 
that the-100../, ſhall nor be paid, this is withinche 
meaning of the Srature. A Demurrer 1s a confeſſion 
of all ſuch marrers in fa& only, as are well and ſuff- 
cient! y pleaded. | | ; 


Claytons Caſe, 37. Eliz. Com. Banco, fo. 70. 


Tay pound was lent for half a year ro have 
& for it thiry three pound, if the ſon of pra 


Lib. 5: Hoes Gaſe.'. 209 
obligee be thew-in life, if nor 27 poundthis is within 
the intent of the Statute of Uſury : #ſ#ra dicitur ab 
uſu > erezquaſe.uſii- 14, (i.e) u/1s aristEt uſura eſt 
rommodum certum, quod proper uſum te mutate 7ect= 
jitur'; Glandvile, lib, 7, cap, 16. | 


Hoes Caſe, 34. Elixeful.7 0: 


ADury certain.upon a condition. ſu>ſequent may 

be releaſed, before the day, of-che performance, of 
the condition:3 but-a duty uncertain-at the firſt, 
and upon condition precedent to bs. made certaing 
eter; this in the mean time is bur only a meer poſit- 
bility, ad therefore cannot be rejeaſed. And it, was, 
adjudged 4. Et; 1 communi bange,. tzat by a releaſe 
e2ll ations, ſures, and quarrels, a covenant before 
breach of it, is nat releaſed therevy,; Bur by a. re- 
leaſe of Covenants, the Coverantor is diſcharged 
before the breach, vide Litt. 179. - 1 '- ; £1 
A releaſe ih the;tume -of yacation.ro the Patron 
diſchargerh-an annuity, wherewith the Parſon 1s 
charged in reſpeCt of the Parſanage;, and a warranty 
may be releaſed before ſute, becauſe he may have a 
Warraztia chart. - © | 


hn. ———— _— —_— 


St, Fobas Caſ ey Eliz, Banco, Res, s, fol. 71. 


Des» Piſtolts,&c. are within-the Srature of 3 3. 
—L H.8.ca, 6. The ſame Statute doth prohibite 
Croſs-bows, 'an4 under the ſame name ſtone- bows 
are forbidden ; for if a ſmall alteration or addicion 
ſhould defeat the pena'ty of rhe AR, the Statute 
ſhould be of ſmall effe&t. And it was reſolved, thac 
the Sheriff, or any ef his Officers,for the better exes 
nel fition of Juſtice,may carry handguns or other wea- 
hcl £905. invaſive or defenſive,and not reſtramed by rhe 


210 Williami Caſe. 
general prohibition of the ſaid aQ, vide'y' H'7. fu, y 
Williams Caſe, 38 Eliz, Banco Rex, fo.72, 


Ne man ſhall not have an a4;on-bf the Caſe ys 
common Nuſans made in the high way, becauſe 
it is a common! Nuſans, and it is not reaſon;that any 
particular perſon ſhould have an aQtion,for then eye. 
ry particular perſs,.might have- aniaQtion for: the 


{amme, and ſo thereby one might be puniſhed an hun- 


' dred rimes for one cauſe. But if any particular perſon 


have more patticulsr damage than anorher, heyy. 


bave a particular a&ion upon the Caſe for his part- 
cular injury, and for common Nufances, which are 
equal to all the Kings 'people,tne common Law hah 
appointed orher Courts (v/z )- Leers, &c. A pres 
ſcription ro do Divine Service in a Chapel for the 
Lord and his Tenants, is remediable only -inthe 
Court Chriſtian 3 bur for the Lord and his private 
family,an a&ionof theCaſe Iyerh for the Lord only, 


Caſe of Orphans of London, 35 Eliz, banco Regi,fo,37. 


]F any Orphan of London ſue for goods, 8&c.'in the 
Court Chriſtian, or of Requeſts; a prohibirion ly- 


eth, becauſe rheir government by their cuſtom be- 


longs to the Mayor of L, So if a Will be proved in 
the Court Chriſtian, the probate whereof belongeth 
bo the Lord of the Mannor, cps ; 


Tymarks Caſe, 36 Eliz. banco Regis, fol. The. 


Lainciff in an Efectione firmecounts of a Leaſe of 

\ R.S. the defendant pleads in Barr as indet 
ture of bargain and ſale (and ſheweth/ir)by the ſaid 
R.S.co E:W who was ſeiſed until diffeiſed by R. y 
, : Z W N 
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qho leaſed ro the Plaintiff, and he as ſervane 10 

FW. enters 3 Thice Terms after, the Plaintiff re- 
lies, that the bargain and ſale was upon conditions 

which was broken, . and the bargainor enrred and 

leaſed to him;and did not ſhew forth the decd of bar - 
zin and ſale : judgment given for rhe defendang. 

1 Reſolv. When a deed is ſhewed ro the Court, 
it remaineth in the Courrt,all the Term in judgmene 
of Law, becauſe the Term is bur one day in Law , 
and this as well to. flrangers as parties, to take ad- 
raarage thereof withour ſhewing, bur. at rhe end of 
the Term ir ſhall be delivered to the party, if it be 
not denicd, for then it ſhall remain in Court to be 
lmned, if it be found noc his Deed. 

2: The Courſe in the Kings Bench is,that impar- 
lances to plead in barr are entred,bur not imparlane 
ces to reply or reJo9n. ſo chat the Replication here, 
alihough ir be three Terms afcer rhe barr, yet it 

ſhall be intended here the ſame Term, and ſo he 
ſhall not need to ſhew the Deed. 


Clif.ovs (Caſts 55. Eli. fol. 75. 


{F a woman Tenant for life take a husband which 
commirterh waſte, and after the, wife dyerh, rhe 
hsband is diſpuniſhable of and for ſuch waſte; for 
the Writ is, Duare de communi conſelio &coproviſum 
ſt quod non Liceat alicui vaſtam venditionem ſeu de- 
fraft:oncm facere de teri'ss, &c. ſbi demiſſts ad teymi- 
mn vite vel anxuorumy ec. And in this caſe the 
Iuba! d hath not any eltatefor life in this land; but 
ne wife hath eſtate for life, and the husband bur 


+ 


> mly an eſtate inher right, and ſ6 he is 'nor within 
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Pilhingtons Caſe, 43 Elit, en banco le Roy, fol, 46, 


T was reſolved,Per to!* {r, that when a diſtreſs is 

raken for damage feſant,that the party may tends 
amends until the beaſts be mpounded ; bur fer 
they be in the pound, they are in the cuſtody of the 
Law, and then the tender cometh too late. Ir wy 
alſo reſolved, that render of amends to the Baylif 
er ſervant that taketh them, will nor ſerve ; forhe 
cannot deliver the diſtreſs once raken, no moretha 
change the avoury of his Maſter,or demand re ups 
en a condition of re-entry, 


The Earl of Pembreoks Caſe, 36 El banco Regis,folin6, 


WH the defendant ſheweth a deed to the 
Courr, the Plaintiff may pray.it to be entred 
12 bec verba, the ſame term, bur nor after, 


Pagetts Caſe, 35 El. ins Commun banco, fol. 56, | 


T was reſolved, that if Tenant for life, rhe remain 

der for life, the remainder in fee, if tenant for life 
makerh waſte in trees, and atter he in remainder for 
life dye, in aRion of waſte, is maintainable, for the 
waſt.done in the life of him in remainder for lite,be- 
cauſe it was tr» the difinhericance of him in remain- 
der in fee And now the impediment (which was the 
mean eſtare for life) is taken away. Et remoto in- 
pedzmento emergit att'o , It was reſolved, thar when 
rhe trees are cut down, the property thereof belon 
geih to him in remainder in fee. And where ir is ſaid 
in ſome Eooks; That he in remainder or reverſion 
in fee,ſhalnor have an aRtion of waſte,it is to be in- 
trended;during the continuance of the mean a_ 
er 


— , 


Lib.5. Booths Cafe. 213 
der. And in ether Books is ſaid in this eaſe, thar an 


ation of waſte doth lye it is intended after the death 
of him in remainder for life. 


Booths Caſe, 36, Elz. in Communi banco, fol. 77. 


(GE Booth brought an A&ion of waſte againſt 
Shevington, and declared that Sir williams Booth 

demiſed for years to Enſo7, who aſſigned to Sheving« 
W's. The Defendant pleaded an affignment to Eliza- 
"With cave,before which aſſignment nowaſt was made; 
h: Plaintiff replyed, aud ſhewed the Statute 11, H, 
6.c. 5. and that the grant to Flizabeth Cave was 
made to the intent he ſhould nor know againſt whom 
bring his aCtion, and averred, that Skevington did 
ake the profirs ; the Defendant rejoyned that E1;- 
z1beth Cave granted her eſtate ro A who demiſed to 
the Defendant at will, and traverſed rhe fraud, &c. 
the Plaintiff demurred, it was reſolved, that every 
aſſignee of every Lefſec mediarcly or wet is 
yithin the ſaid aR, for the Stature was made ro'ſup- 
piels fraud, and deceipt, and therefore ir ſhould 


4 be taken moſt beneficially. Secondly, that he in re- 
" mainder 1s within the ſaid at, as well as he in re- 
2 rchon. Thirdly, The intent of fraud aforeſaid,is nor 


maverſable, bur the taking of the profits, which is a 
thing notorious, whereof the Country may have 
mowledge. In a formedon rhe Tenant pleaded, Noz 
tyre, the demandant ſaid that he made a feoffment 
perſons unknown, to defralld him cf his tenancy, 
1d to keep the profits; the pertinancy of the profits, 
ad nor the Feoffment is traverſable, 


der ng -Þ.3 .  S$amons 


214 Samons Caſe. Lid. 5; 


Samons Caſe, 36 Eli. baico Reg ', fol. 7 7. 


He Plaint:ff and Defendant referred all Contro- 

verſies to the Arbitrement of 1, S, who did arbi- 
rate, that the Defendant ſhall enter jnto an obligy- 
tion to the Plaintiff, rhat che Plaintiff and his wife 
ſhall enjoy certain lands which he had nor done; 
this is yoid,for the incertainty of what{lmim the 0). 
Ts ſhall be, for the award ought ro be certain, 
like a Tudgment : Alſo the award was void as tothe 
feme,for the was a ſtranger to the ſubmiſſion, 


 Grayes Caſe, 37 El.%. banco Regis. fal.78. Repleuin, 


He Plaintiff incitles himſelf in Eafr' to the avon 

ry to Comman, &c.which was traverſed;the lur 
found;fthat every,&<e. time our of mind have uſedto 
pay for the Common a Hen and five eggs,the Ulain- 
tiff had judgment, for he needs not ſhew more than 
ma kes for himyfor this is not Modus communic, pay 
ing ſo much, er parcel of the Iflue, bur a collateral 
recompence to be paid for the Common, to which 
the Terrerenant had remedy,but if the Tertetenant 
had no remedy, then rhe Commoner ſhall haverhe 
Common Sub modo, and may be diſturbed by the 
Terretenant. 


Fitz-Herberts Caſe, 37 Eliz, banco Regis, f0. 97. 


THe Father -Tenant for life, the remainder totit 

Son in tail, leaſerh for years to A. to the m 
to barr the Son; A. infeoffeth T. S. ro whom th 
Father releaſeth wich warranty, and dyerh, * 
doth not barr the Son, for although that the 6 
{eifin which is made by the feoffment, precedes thi 
Ga EEO. — 


- III RR” >. Lend ennonides EEE 


Lib.5, .'- © Foords Caſe, 215 | 


warranty, yet becaufe it wasre- that intent, the Law 
willadjudge upon the intire aft; .and-\oa warranty 


b by difleifm, 2. Alr h the difleifin was made' to 


the Father, yer becauſe he conſented-unto it, the 
warranty conmencerh by difleifin:zbur if: the Fa- 
ther had made a feoffinent in fece,and d yed,this ſhall 
bind che: Son, if i&-be with warranty. - 


\ Prebend leafeth for 70. 43. Patron Dean: aud 
Chapter, confirm, dymfronem predifiam iu forma 
jredifta fatt?, for 51, years, & 10n w!tra; this is a 
confirmation for all the: Termzfor when they confirm 
dinſuonem,&c, for 51 years, it is repugnant, bur if 
they had recited the Leaſe, and confirmed the land 
for 51 years, this had been good , for they have an 
authority, coupled wich an intereſt, orherwiſe if only 
abare authority :* but: by what words foeyer rhey 
confirm a leafe for life, or gift in rail for parr, this is 
2 confirmation of all; becauſe they 'are mrire.; foit 
the eſtate of the diffeiflor, or his Leſſee for life,” be 


 tinfirmed for an hour, yet all is confirmed.” © 


Caſes of Cuſtoms.” F oc 


Snellings Caſe, 37 Elix. Com? Banco, fol: TR 


\ Brings debr upon an obligation againſt an Ad- 


» 


miniſtratof,' who/pleads, rhere is a cuſtom in L, 
that an Adminiſtrator ſhall pay debts upon contra& 
0 Citizen, as well a8'upon obligation; and that I. 
$ upon a'comra@had recovered; and good. ri RE- 


fl. Although thardebr is given agaiaſt Ari Admjni 
ſtator by the \ ſtature of ' 31 B, 3. yet becauſe chey 


P 4 Were 
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-216 TheCaſe of Markit-overt, Lib, 
were charged as Execttors beforey-ſo-thar enlyrhe 


"name 1s changed, che cuſtom pcnerally:alledgod is 


good. ': 2. The ordinary «by taking the:goods, wa 
chargeable-at the common Law.' 34 This cuſtome 
bindeth ſtrangers,  - Mooney | 


The Caſe of Marhet- overt, "38 Elig: fol. $3. 


Qiiors in L, are Markets overt for things tg be ſold 
Ihere by the trade of the owner,therfore if plate be 
fold there in a Scriveners ſhop; the property isnor 
'altered;; otherwife in a Gold-{miths ſhop, if he who 
paſſeth in 'the fireet may ſee'ir: © Nota, the reaſon of 
this caſe extends to all Markets overt'in England. 


A 


Perimins Caſe, 41 Elix, Com. baxca, fal, $4. 


JT 1s a good cuſtaiye of a; Mannor, that all ſalesd 
Lands within that Manner; be preſented ay the 
Court of the Mannor .0bj. What remedy if the Srews 
ard will not except the preſentment. >; Ref, What 
remedy if ;the Clerk will not incoll a deed of Bat: 
ainand ſale, and therefore: Caveat Emptor. 2. 0h 
hart Intereſt is by the feoffment veſted in the fe- 
offee, which ſhill not be deveſted. by the Cuſtome. 
Ref. Thar livery was ordained to give notice; anda 
Cuſtome which addeth more folemniry and notices 


good, 
Sir Benry,Knivets Caſe, 38 Eli, Banco Regis, fo $5 


"DEnant ſor life, the remaindej-in fees. leaſcthfor 

years; the Termor is ouſted, rhe difleiſor leaſerh 
for years ;:þis: Leſſee ſowes the land, | tenanr for. life 
dyes, he.:in the. remainder enters, -1. S;: rakes:ths 


— Con 
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Corn; he in remainder brings treſpaſs. The right of 
the-Corn is nor in; the Plaintiff -or Defendant, bur 
in the Leflee for- years of Leſsee for life, bur the 
Leſsee of the diſzeifor had right againſt the Plaintiff 
by reaſon of the poſsefſion:and forthar if he had plea- 
ded that he had entred to. rake the Corn, this had 
been good, bur, becauſe he pleaded Non culp. the 
Plaintiff had judgement for the Entry, and was bar- 
| Wl cd for the refidue. - | "Ie | 


vw _— anr- "0 mit 
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: Penrins Caſe, 38. Eliz, Banco Regis, fol. 85. 


AT. P. Brings a Duod!ct: deforceat in natnre of a 
| Y Wrir Wor in ctw and after the miſe 
jitied is non>ſute, Judgment final is given,he brings 
the like Wrirz'and the ficſt Judgement is pleaded in 
bare , the demanidant demurres, and adjudged 
againſt him;and he brings Error. x, Alrhough by the 
Statute of x z2.-E. ,x.: Trial of Right in Wales ſhall be 
by Common Jury,yert Judgment final ſhall be given. 
2, Erroneous: 1% ANT final in right ſhall bind 
until ic be reverſeds+.3. Judgement final-ſhall not be. 
piven, upon default. of the 1enaht ima Wric, but a 
"WH Petit cape (hall ifsue;. for peradvengure he may ſave 


wed ROS. . 0. Se. Jo 


" WI 65 default, 

s  __ Caſes of Executions. 

Bumfields Caſe, in bazco le Roy, 39 Elix: fo. $6. 

; T'vo men were bound jointly and ſcyerally in an 
Ir Obligarign, rhe one was ſued, condemned, and 


hn Wl faken in Execution; and after, the other was ſued, 
ic WF condemned. and-taken in” Execution 3 and after the 
iuſteſcaped, and, rhe other brought, ap Audita qurres 

| | | la 
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218 Garnons Cafe. Lib, 5, 
[z;and alrhough'the Plaintiff mighr have hi Atinl 
againſt rhe Sheriff upon the eſcape, 'yet until hek, 
fatisfied indeed, rhe orber cannot have his Ay, 
querela, for ifthe defendant 'be ſued by one Weitg 
Lveral proces, alchough the'enrry be, ' Duo pits 
fat execntio.” This'is to be underſtood, of one execy. 
tion with ſatisfa&ion, for he may have three bidis 
IN execution. [2 communt bancs inter Lynarre & Rude 
Caſe, 4il. 33, EL. Ir was adjudged,that norwithſtan- 
ding the Conuſar in a Statute Staple was raken and 
eſcaped, yer his goods and lands upon the ſame $tz. 
rute,may be extended, for the eſcape, and the aRian 
which the Plaintiff might have againſt the Sheriff 
not a ſatisfa&ion- of che debr; And if ſo rhe Conuſer 
be taken, and dye in execution, the 'Conuſce ſhall 
have executiarn of his goods and lands.” And it wy 
adjudged, 24 E.iut. Fones -Williamshat where'thy 
men were condenmed in a debr;. and the one rake 
and dycd in cxecutien, yer the taking. of rhe * other 
was lawful, and then it was reſolved; Pe# 19t.Curthat 
if a defendane dye in execution,yer the Plaintiff may 
have a new execution by Z/egit,or 'Fiers facias,Q&c, 
The execution of rhe body is an execurion, but not | 
a ſarisfa&ion, as appearerh in 4 H.7,8.-and 32 Rb, 
47. In Hillaryes Caſe adj:dged, bur a gage for the 
Debt, for the words of th: Wrir are, C1p1as l[. S it: 
quod habeas corpus ejus caram Fuſtic,noftris,&-c.a1 ſt 
tisfaciendum G, L.de debito 2 damnis, &c.and (o his 
body is taken to the intent he ſhould ſarisfic, and 
when the Defendant hath paid the-motiy, he ſhall 
be diſcharged our of Priſon, Du 
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Garnons'Caſe, 40 Eliz, fo, 8p. hey : FT 
Lo- recovered againſt Witte a0 Oe 


Debr, and our-lawed the Defendant after Jude 
ment, 


5 Lib. 5. Froſts Cafe. 219 
ment, and ſued a Cop,ttlag at, and delivered the ſame 
ts G1rn02 the Sheriff, who did take the party, and 
before the return of the Writ the Defendant eſca- 
ped : and rhus it was refolved, rhat if any one at the 
Common Law have}ndgment in an Aion of Deb, 
-WF 2nd afrer Judgment 'our-law the Defendant, then 
is chic Plaintiff is at rhe'end of rhe Sure, for aty pro- 
UM fs to be ſucd'in his'name; yer if the Defendant be 
N-B caken by #tlary, ar the Sure of the King, no Laches 
vB bring in the Plaintiff, in continuance of his proceſs, 
4-WF hc (hall be in execution for the blainriff, if he will, 
0 WY for reaſon tequireth, that if rhe King ſhall have be- 
WY nevi by the Sure of the party, ſo the Plainciff ſhall 
” WF haye benefic by the Sure of the King ; if Judgmeur 
ll n errour be afirmed within rhe year, A Caþ!as or 
BY fert faczas lyerh without any Score factas, although 
0 8 in another Court, C3 


Froſts Caſe in comm-ni banco, 41 Eliz, fo. 89, 


) Roft recovered det and damages againſt B. who 
was ouur-lawed after Judgment. and a Capias t/a- 

WY £4 delivered ro the Sheriff of Londoz, Labotue 
aSerjeant arreſted the ſaid B., in Fleetſtreet, Ad re- 
" WH onde: duin, A.Labopne kepr B, infhis houſe,and then 
"WH Frof cameto Laborne with the Sheriffs Warrant, t1 
arceſt B, upon the ſaid Cap. #tlagatzm, the which to 

"WH ©, Laboras refuſed, and afterwards the Sheriff 
uffered the ſaid B, ro go at large , andupon this 
matter, Froſt brought his Aion upen the Caſe 
painſt che Sheriff, and ſuppoſed that the Sheriff 
ad arreſt th: ſaid B,by vertue of the ſaid Cap, utla- 
. is and char he ſuifered him to go ar. latge; and 
ll e Defendanr pleaded, Nor permife: enum. ite ad lar- 
WW 24m. The Jury found all the ſaid ſpecial matter , 
I end Judpmenr was given for the Plaintiff, os 
| | mY 


220 Hoes Caſe. Libs, 
firſt ir was'reſolved, That when a man. is in cuſtody| 
of the Sheriff by. proceſs of the Law, and after ano. 
ther Wrir is delivered unco him to apprehend the 
body of him who is in his cuſtody, immediately heiz 

in his cuſtody þy force of the ſecond Wrir, by judy: 

ment of Law,. alrhough he make no a&ual arreſt of 

Him, for to whar purpoſe ſhould he arreſt chepary 

| thar is already in his cuſtody > Et Lex non precipt 

3nutilia, quia inutilis labor ſtultus; and the words of 
the Writ are not only capzas,e&c. bur alſo Salary. 
Rodias, &c. Ita quod hab:as corpus coram, & c. and ſo 

he ought ſafely ro keep him, vide 7. H. 4.30, And 
rhe Defendant ought not to be diſcharged, untilhe 

had found ſurety to ſatisfic the Plaintiff by 5, E.z. 
Cap. 12+ | | 


Hoes Caſe, 40. Eltx, fol. 89 Ia the Excheq er, | 


Pt Xegurigh of a Writ of Execution, as well atthe 
fure of a common perſon, as at the Kings ſure, 
is good without retnrn of the Writ, for if a manbe 
arreſted upan a cap. ad [atisfaciendum, the Execution 
15s good although the Sh-riff do not return the Writ, 
and ſo in all Writs of Execution, where the Sheriff 
doth only execute rhe ſame, as cap. ad ſat. sfacicn- 
dum, habere fac ſeifinam wel poſſeſſroncm, Fieit Fa- 
cias Liberat, If the Execution b2 duly madey. itis 
good, but if cap. in Proceſs be not returned, the at- 
reſt is not lawful, for there the intent of the Writ-is, 
tro bring-the party to anſwer the Plaintiff; and in 
eaſe of an Elegit, for there the extent is to be made 
by Inqueſt, and nor by the Sh2riff, only ; and the 
Writ ought to be returned, otherwiſe i is of none 
effe&. In this caſe ir was reſolved, that when one 
hath a power of reyocation,yet if he ſuffer any thing 
rq be lawfully executed, as touching char, he om: 


Lib. $5. Semaynes (Cafe. "Mo 


make any revocation: as if a man'make a Letter of 


Artourney to another, to do any thing, before Exe = 


cution he may revoke it, but after Execution law- 
fully done it. cannor 'be revoked ; if one, ro whom 
a9iher is indebted, be Ourlawed, and he that owerſt 
the mony, payeth-it to the King, and the Outlary is 
after reverſed," yet the Credior ſhall recover his 
Debr againſt che party,if the goods of an Our: lawed 
perſon be ſold by the Sheriff upon a cap. #4: Lagat? and 


after the Ourlary js reverſed by Error, the Defen- 


dant ſhall have reftirution of his good:;for the She- 
iff. or Eſcheator , is not compellable tro ſell the 
poods, but he' may keep them, to the uſe of the 
King, agreeing rofrhe Book, 10 Fliz Dyer 363. 
butifa Sheriff by vertue of, a Fre7i Faczas, ſell the 
poods, and after the judgement be reverſed by er- 
ror, the Defendant ſhall not have reſtitution of the 
hp but the vale of them, for which they were 
old. And the reaſon is, the Sheriff is compella- 
ble to Levie the Debr- of the goods of the Defen- 


be, and thercfore great reaſon that rhe Sale ſhould 
and, 


Semaynes Caſe, 2 Fac. fol. gi. Banco Regis. 


ſtle, and Fortreſs, as well for his defence againſt 
juries and violence , as for his repoſe; rhar if 
aman kill another in his defence or per-misfor- 
wne, without any intent, Yer, it js felony, and he 
ſhould” loſe his goods and Chatrels, for the great 
wgpcd that the Law hath to the life of a man. Bur if 
Theeves come to the Houſeof a man to rob or mur= 
ther, -and the owner or his ſervants kill any of the 
Theeves, in defence of him or his Houſe, this is nor 
klony, neither ſhall he loſe any thing ; any man 


om the Houſe of every man is to him as his Ca- 


may 
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222 Semaynes Caſe.” Lib.'5. Wh. 
may afſemble his Neighbours or friends to guard his Wl; 
Houſe againſt yiolence , but he may not aſſemble 
them to go with him to the Marker; or abroad, to 
ſafe-guard him againſt violence,- and the reaſon of 
all this is, Domus. ſua cuig, eff tutiſſumim refugium; It 
is reſolved» that when any houſe us powered by any 
real a&on., or by Ejett:one firme, the Sheriff may 
break the houſe, and deliver ſeifin or-poſſcilion, 11 
was alſo reſ{olved,thar in all cafes where the King is 
Pariy, the Sheriff may break the houſe (if the 
doors be ſhut) and make Execution of his Wric, 
' bur before he break rhe houſe, he eught to ſignif 
the cauſe of his coming, and make requeſt to, hav 
the doors opened, Weſt. 1, Cap.. 17. which AR 
is bur an afficmance of the Common Law:bur if the | 
Officer break the houſe, when he might have the 
doors opened, he is a Treſpaflor,, 48. Afſ. pl. 35, 
For Felony, or ſuſpition of Felony, rhe Officer-may 
break open the door ; In all cafes where the door 
is open, the Sheriff may enter, and make execution 
of his Writ, cither for body or goads,at the ſure-of 
ſubjeR, or rhe Lord may diſtrain for his rant, Buric 
was reſolved, that the Sheriff at rhe ſure of a com- 
mon perſon (ipon requeſt made to open rhe doors 
and denial rhereof ) ought nor to break open the 
door or the houſe, re execute any proceſs ar the 
ſate of any ſubjeR,' or ro execute a fier: facias, be- 
ing a Writ of execution, but he is a Treſpaſor, yet 
if he do execution in the houſe , it is good inthe 
Law, being done; it was alſo reſolved,rhat rhe houſe 
+ of a man 15 not a Caſtle ordefence for any other per=. 
fon but for the Owner, his family and goods, and 
nat to proteR anather rthar flyerh jnro rhe ſame, of Wh 
the goods of another, for then the-Sheriff upon 're* WW 
queſt and denial, may break the houſe, and d» ih 
execution, And this is proved by the Statute . 
- | Weſt, 


Wlid.5. BarWicks'Caſe. 223 
.1.cap.1 7. whereby it is declared, that the Sheriff 
may break the Houſe or theCaſtle'to make replevin, 
when che goods of another that he hath deſtrain- 
d, are conveyed away .to prevent ' the owner; 
burin this Caſe the Sheriff muſt demand the goods 

frſt, Te prey web 


Barwicks Caſe, 29 Eliz, ia Exchequer, fol. 93. 


Tic Queen 28. Die 7ulii, Anno 26, demiſed the 
mannor ot $/itton,to Humfrey Berwick, tenend.ſibs 
i dhe confettionss, It was reſolved, that the fame 
18.day of July is excluded,and th- demiſe began the 
9, of July, It was allo reſolved, har an eſtare of 
rechold cannot commence Tz futr;9, bur ought re 
the of:& preſently. in Poſſeſſion, Reverfion, or 
Remainder, A Leaſe for years may commence in fu-" 
je, but not a Leaſe for life, and the reaſon is,for 


be 


224. GoodallsCaſe. "Lilia 
be ſurrendered, which was falſe,and void, is a yod 


conſideration, as to the Queen. . 


9 " , A mn 


Goodalls Caſe, 40 El. Banco Kegis, fol. gg. 


(OS for payment of money ronching in- 
herirance, ought ro be truly performed, and ng 
covenous, if they concern a third perſon, The Lay 
dorh nor find an aſſignee in Law where there is 
aſſignee in faR. Expreſſum fact ceſſare tacitum;afhirm, 
ed in the. Exchequer-chamber uport errour they 
brought. q 7” 


Counteſs of Northumberlands Caſe, 40 fl. Commiini. 
Banco, fol, 97, | o 


Pliton and the Counteſs of Northumberland his wife 
Sir Thomas (icil Knight, and Do:othy his, wie 
william Corntwalleys,and Lucy his wife, and the Lady 
Davers, Daughters and Hcirs of the\ Lord Lating, 
broughr a (.D#are impedit) againſt Hall,who pleadel 
a releaſe of william Corn:walltys , pendente brews 
and it was adjudged that tis ſhould bur po in 
Barre only againſt /:}iam (ornew alleys and his wite 
and theWrir ſhould ſtand for others,and all ſhall veſt 
in the others, becauſe intire, and in'the realty, pte- 
ſenement of the Leſſor and Leflee is not doubt, fir 
the Lefſor's enly traverſable. ,_ bo 
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Perce »hebſter and Burie in Ejeftione firmt1 
ſpecial verdi& was given upon divorce beret 
Buric and his wife, cauſa frigiditatis,and that his wil 
for three years. after the marriage, remanſit virgois 
tatla, propter perpetuam impotentiam generations it # 


by 


$.L.ib. 5. Flowers Caſe. 225 

id Who,ct 416d vir fiiit ineptas ad generandum; and in this © 
» Whpccial verdi&, all the cxaminations, of the Wirneſ- 
od avert which the Judge in the Spirdtual Court was 


moved to give his ſentence, by which the perpetual 


"Wiability of Bury ad generandym was manifeſt, were 
n-Wrcad 3 and by which it was preccnded, that the iſſue 
ot Which he had by a ſecond wife, was illegitimate, and 


ww WM this was the doubr of is Jurys and it was adjudged, 
an What the iſſue of the ſecond wife was lawful, for ir is 
wi clear,chat by the divocce(canſa ſrigiditatis) the mar- 
Nt rage is diflolved a v:nculo mati1monit, and b conſe- 
quence, either of them mighr marry after, then ad- 
mitting that the ſecond marr'.7: was avoidable, yet 
it remain:d a marriage until it was diffolyed;,and by 
conſequerice, the iffue that is born during the co» 
jerruic (3f no divorce be in the |:fe of the parties) 
jlawful,Et home poreft efſe babilis &þ iahtbilis drver- 
fs temporib1ts, and Judgment affirmed in Eriour. 


. 


Flowers Caſe, 41 Eliz, Banco Regis, ſol. 99, 


1 
; vi 
\ 
£ 


N Inditmenr of Perjury upon 5 Flix for giving 

fille evidence te the great Inqueſt, is not with- 
mn the Statute, for it muſt be in matter depending 
inſure by Bill, Writ, Aion, br Information, vide 
le Statute. dlus peccat author qu. mattor. 


/ 


Rooks Caſe, qv Elix, fol. gg. 


Har the Commiſflinners in the Commiſſion of 
A ſewers ought to tax all which are in damage, or 
' Bdanger of damagesfor non repair of the Bancks,& 
nor only him, which hath che Land next adjoyning 
tothe River. The Commiſſion is grounded upen 
the Statute 6 H.6, cap. 5. for if the Law wgre other- 
Wiſe, great inconvenience mi ghc follon, ſje mighr 


Q. de 


IE 
3 7.% " 
EE ka. 


Perruddecks Caſe. Eb. 


226 _ Eby 
be, that the rage and force bf the water Iighrhe 
ſuch, that the value of rhe Land adjoining would 
nor ſerve to amend the Pancks; and thetefore (ſs 
Sta,ute would hayegall in peril arid Which rake om. 
modiry by the waking of the Bancks to be centribl: 
ror rg ſentit commodium ſentice debet & onu,, 
ie leges cuptunt ut Jure + nog 6 
And notwithſtanding,by the words of the Comtil. 
ſion, authoriry is given to the Commiſſioners, to 
according to their diſcrerions 3 yet their proceeding 
ouphr to be limited and bounded with the rule ofthe 
Law and Reaſon, For diſcretion is a knowledpe, o& 
underſtandingro diſcern berween right and allen, 
ruth and wrong, ſhados and ſubſtances,equity an 
colourable glofſes and pretences,8& not todo accord- 
ing to their wills and private affeQion; For a learned 
Man ſaith, Talis diſcretio diſcretionem confundlit.. 


Penrudaocks Caſe, 40. Elix, fol, 100. 


JN a 940d permittat berween Clark aſſignee of Th 
mas (jhichley, Plaintiff, and Ed. Pearuddoch and 
Mary his wife Defendants, affignce of one hn Coch, 
for that Coch» 20.8, b[#5, 10. Marie, creed upon his 
freehold a houſe in St. Johas ſtreet ſo near the Cur- 
relage of an houſe of Thomas Chichiey,that Domus illa 
ſaper pendet, Anglice doth overhang, magnam parten 
videlicet 3. petles turtilagi the Plaintiff; fec quod aque 
pluviales de eademdomo decedentes ſolum eqguſdem oui- 
rag contcrunt, & magaopere ac indies mags magiſq; 
conſumunt e&* Devaſiant, ac ea ratioze Curtilag* pied, 
quoliber pluviali tempore humettat®. &+ inundat.exiſtit, 
quod predifius Hearicus Clarke inhabitans 1n eodets 
Meſſuagio nullum proficuum ſeu eaſramentium de. 
eodem ofii/agio percipere poſſit, ad nocumenium lt- 
bert tenent, pred*. 6, And it was gs 
that 


. 
*, L 


VEL he diftlling of dizwancrs iff the time of thc 
offee or Aﬀignee is anew wrong ; and this Writ 
eh afcer requeſt 'of amendment;:bur nor beforc,bur 
ic lyerh-againft Him char 4d the wrong without re- 


. {4 - 


weſt, and the aftien good, &c, 


| 
ial 


windſors Caſe, FTP Eliz. fol. 102. \; 


IN a quare impedit byWindſor againſt the Archbiſhop 
CE obutyioe Beet of Buſcott in heCuie 
ry of Bark: It was adjudged, thar if two haveritle 
wpreſenc by turn ; and the one preſent, who is ad- 
mitted, inſtituted, and induRted ; and afterwards is 
deprived for Ctime, Herefies, &c, yr that Patron 
* WW ſhould nor preſcnr again, but char ſhall ſerve for his. 
| {Wucn. 50 likewiſe if he Free a meer La:6us, which 
ws admitted, inſtituted, and induRed, although ic 
ke declared by-ſentence, that he was incapable, and. 
therefore: void ab initio, yer becauſe the Church was 
full untill che ſentence declaratory be provounced, 
We: thar ſhall ſerve for his[Turn, Bur when the ad- 
niſſion and inſtiturieh are meer!y void, then that- 
J 
$ 


all nor ſerve for one Turn, as if a preſentee be once 
admitred, inſticuted, and jinduRed, bur hath-nor-ſub= 
ſcribed ro the Articles, &c. according tothe Sta> - 


we of 13, £1;z.. by which in this cafe the admaflion, 
| WH fticurion, and inuQuon are void, 23. El, Dier pl?. 
S L708 .n 

Hungatts C aſt, 43 El. Com. Banco, fol. 1 oz. 

, h = - | a Pa 0 
be Fe ngar broughr an a&ion of debr upon an Obli-. 
> gation againſt' Meſe and Smith; the condition 


, {W's perform *an award berwcen the Plaintiff on, 
theone party, and the 'Defendants,on the gther ; Ira. 
tud arbitrinm pred-fiat & deliberetr utrique partinm 

| Q'z fred- 


lib... Windſor: Caſe. 325 | 


228 Bakers Caſe. . Lib 


pred. before fuch a day, the arbixrament beforeq 
day was deliveredto the Plaintiff, andro Meſt, 
rot to Smith, Judgment was given againſt the Pla 
tiff, It was reſolved, th if two be of cn: party 
and two of another, and the words. are Ita quod 
librr. utriq, parttum Thar the delivery of the arbitr; 
ment to one of the one part, and another of 
other party is not ſufficient 3 For the party is to 
intended of the whole party, for one is as well with 
in the penalty and danger of the- Obligation as thi 
other; and u«te;q; is taken ſometimes D2(ci etivy 
ſometimes Colledrve* Secundum ſubjeftam materia 
bur here it is taken Colleftive. ys 


Baker's Caſe, «3 Elig, fol. 104. F 


F aPlaintiffin evidence ſhew any mattcr in wri- 

ting or record,or any ſentence in the Eccleſiaſtical 
Court, whereupon Law doth ariſe, and the Defer> 
danct offer ro demurr in Law upon rhe. ſame, the 
Flaintiff cannor refuſe to joyn,or wave his evidence; 
and ſo on the other parity, and the reaſon is for that 
matter in Law,ſhall nor be per in the mouth of Lay- 
burthe King in th's caſe 1s at liberty. - 


. Bulſtons Caſe, 40 El, in communt banc, ſ6l.,104, 


J* was adjudged, that if a man make Cony. ber- 
rows in his 0:4n land, and the Conies encreaſe to 
ſo great a nnmber, that they deſtroy his Neighbours 
ground adjoyning ; The Neighbours may nor have 
an Aion of the Caſe ; for preſently when the Co- 
neys come into. his Neighbours ground, he may kill 
them, becauſe they are fere nature. And in this 
caſcirt was reſolved, that none may newly erc& a! 
Dove- houſe, but the Lord of a Mangor ; any. if " ] 

q 


Lib. 5 Alaans Caſe. . 229 
do, he may be puniſhed in the Leer ; but ne AQi- 
on of the Caſc lyeth for any particular man, for the 

Gniteneſs of ations 3hat might be brought And of 

this opinion touching, the new erc&ing, of a Dove- 
core, was-Sir Roger Maywood, chigf Baron,. and the. 
zarons of the Exchequer in the Exchequer; Cham- 


bets FI9% : 4 


 Aldens Caſe, 43 Eliz. com. hanco, fol. 09. 7% 


Neient Demiſe /is a _goad plea in an Ejetione. 
frm, alchowgh,.e;3a.n0. in. treſpaſs, becauſe by. 
nndment the freehold may come. in debate, and: 
h: intereſt of the Land is Hound ; antient demeſn' 
1xextendable ups Qtarute by legs bur in an aſ- 


ſevrenan by Eleg't, ancenrdeiſnis a good 
plea, 22 Af. Pl.\4 5+ p "IT 


” k £ 
- «4 - " 


Sir Henry Conſtables (aſt,zq Elinbanco te roy fo,106, 
e Orhiog (hall be ſid recciom maris, but ſuch 

goods only, which.,a:e caſt .or.lefr_upon the. 
Land by the Sea.; Flotſam maris, 15 when a ſhip is 
downed, or otherwiſe periſh, and the goods fore 
upon the. Sea ;_ jet ſam m4, is when a ſhip is in-pe» 
til of drowning, as for disburthening thereof, the 
poods are caſt into the Sea, and after notwuthRand- 
np the ſhip periſh. Lagas vel potins Ligan, 1s when 
the goods ſo caſt out of the;ſhip, and rhe ſhip, pes 
rſh, and ſuch goods are fo pandereus, ar they fink 
tothe bottom, _ and the. Mariners 40 the in ent to, 
ind them, bind hereunto a Fey or a Co:k, or 
ther ſuch thing to find them againz. Et dicitur Ligan 
"WW Zgando, and none of theſe words which are called 
"WW Flatſam, jetſamg or Ligan, are called wreck, ſo 
lng as they. remain in or upon the Sea ; bur if wy 
G3 or 


230- FoxleysCaſe.- _ Lb.4) 
of them be'caſt upam'the Iand by the Sea, thenir 
ſaid robe w' &c&, arid by! the Srattte 15 R: 3, ea; 3, 
168 Lord Admiral ſhall not hive-tornſatice or juriſ- 
dition of week of Sea' ; ' bur of tlie other” rhree he 
trth 3 for Wteck is when the goods are calf uponthe' 
laid; arid f6 within'ſome Courity,wheredf the Come 
mon Law may take Conuſance ; Bur the other three 
are upen the Sea, Magu proprie dice poterit Wreccun, 
f Navi frangatnr & ex" qua zulins vivns evaſit, & 
maxime. þ dominas recum ſubmerſus fuertt,& quicqui 
inale 2d it; ram Yenerit erit domint Kegiczwreck thay bj 
preſcriprion belong to the Lotd of a Manor, kwa 
reſolved alfo, thar'the ſayl uprn which the Sex deth 
flow and reflow; [tjl, berween the high'water ttrk 
and rhe low water tnark; thay be parcel of the Mans 
xior of a Subje&; 16 El. Dier. And'it Was reſUral 
that when the Sea doth flow, ad plenitudinem marig 
the high Admiral ſhall have Juriſdi&ion of ever 
rhing,dotie upon-the water; berweenithe high waret 
mark, and the law waxer mark, as felony, &c No 
prove is' atlowable py the Law, bit the verdli8 o 
twelve inen; part of the g8ods' were wrecks” and part 
notz& dartiape affefſed intirely, ergo judgmieiit given 
for the Defendant. The King th1ll have flot/a#/ yon 
the Seaz becaufe within the ligeance of rhe King,” | 


F dls ( bſe, 43 El. Bahco Regis, f01. 109! 


T was refolyed, if 4 Felon ſteal any goods, and 
leave them int a Marifibr or Town,'6r iti his houſe, 
or in the allo inother;or Hide them jn the earthy 
or any orher ſecret place, and afterward fly maurnl 
goods are not forfeired; nor waife-poods in thi Lav: 
for waife is where a Felon in ptrfure,wayerh of Je 
verh the  goods,0r for fear to be caken,' thinking chat 
purſure was ot is maJe,having the goods with him » 
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his poſſeſſion, flyeth away and Ieaveth the. geods; In 
theſe caſes the goods ſhall be ſaid waved.in Law.Bur 
if he had not the goods with him,when he did fly be- 
ing purſued, or for fear of being, apprehended, the 
vat are not waved, nor forfeited, bur the g,vncr 
' may take them again when he,will,withour any freſh 
ſure, Bur if the Felon in hisflying wave them, the 
| goods are forfgiged by rhe Common Law z If che Fe- 
lag upon freſh ſure be nox atrainr, ar the ſure of the 
owner of the goods, And the reaſon that wave is given 
tothe Kinks is for defaulr of the owner, that he doth 
not make freſh ſure after,for to apprehend rhe Felon, 
Wherefore the Law doth impoſe rhe penalty on the 
/ ONACT, xeet | qoves $3 bg sf , 
Boxa fagizivarum are the proper goads of him rhag 
flzech away For felony 3 Bur ix a5 to be ovſeryedythar 
if aman fly for felony his gaods are nor forfeiged guns 
ll hey be found by-indicment pr orheryiſe Laful- 
ly found of Record upon his acquital; that he fled 
for the felony, they cannot be claimed by preſcriprie | 
01,becauſe the things farfeured. by. mgtrer of record, 
cannot be claimed by preſcription, © * | 
Bux waife,ftray,treaſure-grove, wreck of theggg, Kc. 
wich things may be gained by uſage wirhour mat= 
tx of record. rhere.a man may. preſcribe ro. hays Bas. 
M4 & catalla frlouym;in ſome caſcs,Baza &&. Be 6- 
034m ſhall be forfeited by cenviftion,and ſqmerimes 
withour conyiRjon, but alwayes when any farfcirure 
i;.of any goods of Felons, ir gughr to appear of Re- 
ack, and has eos ule. chax ſuch goods cannor 
Wl claimed by preſcriprion,.... 
WM Prodarge, arcigoods which cauſe the death of a. 
W nan by miſadycpcure, and are nor forfeired,. yncil] 
my he found of Record, & therefgre cannar he gh 
wed by preſceiprian;& tbe Jpry bg prelcnts or nds 
the death, avght.ro nd and apprile rhe Dio Wt 
| Q 4 al Og 


Lb; 5. Foxleys Caſe. 233 4" 


-- 


232 Mallaries Caſe. Lib.s, 
alſo omnia que movent ad mortem ſunt deodands, toy 
& Catalla in exig-ndo poſitorum, are when any be ap. 
calcd or indifted of felony and withdraw or abſenr 
ſrimſelf, for ſo long time as an exigent is awarded 
againſt him for his abſenting(which'is a flying aw 
it Law) he ſhall forfeit all his goods and chartel 
which he had at the rime of the exigent, and after 
be found nor guilty, 22 Lib. AJ. Look the Statute 


2TH $. cap. 11, Concerning goods waved, and for 
reſtiturion, &c. | 


 Millaries Caſe, az Elir, fo. 111 


R Fndring Rent ro one and his Heirs, anJ to one 
r his Heirs,” are all one 3 bit a Feoffment te 
nendum to one or his Heirs, is but during the lifesf 


the Feoffze; Nemo poteſt plus juris in aljum transfern 


quam ipſe habet : this caſe conſiſterh much upon at- 
rurnments, /;de le caſe. TRE 


wades Caſe, 43 Elix, in communi bince, fo, 114. 


Man was bound to pay 350 l. Legal, monet. Ang- 

liz, on a day certain; the laſt rime of the day, 
that ſo much mony can be numbred is the beſt rime, 
ſo thar ithe before the ſetting of the Sun, and the 


. moſt convenient time by Law,that both parties may 


meet : five ſhillings in Spaniſh mony , and two 
Iiſtolers in gold were tendered; Ir was reſolved, 
that the Spaniſh filver was lawful mony of Englind 
by Preclamarion, in tempore Philippij &- Mwies and 
ſo French Crowns; for the King by his Prerogative 
and Proclamation,” may make any forein Coyn 
Lawful mony of England: That if a man tender more 
than he is bound te pay, it is good; Omne mans contie 
met inſe minus, That rhe tendring of 2501, in 0488s 
A I without 


lib.$S.  Foliambes Caſe. 233 
yichour ſhewing or numbring the ſame is good ten< 
der,if the truth be thar there was ſo much,VideWwin- 
ters caſe, if there be any counterfeit mony in the 
ſame; yer if rhe party then accept the ſame, he can- 
nor.compel the party ro change it 3 or if it be rent, 
or for non-payment a re entree, yet the once accep= 
rance is good, and the leflor may not re-enter.. 


Foliambes Caſe, 43 Elix, fo. 115. 


N a Writ of Eſtrepement , the Sheriff may reſiſt 
Ithem rhar will make waſte, oc cur down Trees, 
and if he cannot otherwiſe, he may impriſon them, 
and may make warrants'to others, and he may take. 
Pofſe comtatus for his aid. A Writ of Eſtrepement ly- 
eth in the Aion of Waſte, as well before Judgmeng 
a5 afrer, . bn rey fs | 


0lands Caſe; 44 Elix, Banco Regis, fo.u16,  - 


Feme Copy -holder Durante viduitate, ſows the 
Land, and raketh -Husband, rhe Lord ſhall have 
the Corn ; for although her eſtate was incerrain 
yet it was determined by her own a& z,ſo if Leſſee ar : 
Will ſow the Land, and determine che Will, bur 
\ if Baron and Feme art Leſlees during the coverture, 
and the Baron ſow the Land, and they are afcer 
divorced, cauſa precontratFus, the: Baron ſhall have 
the Emblements , becauſe this is the A& of rhe 
Court, | - 


Pyna ls Cafe, 44 Elix.fe.117. com. banc. 


Panel brought an A8ion of Debt upon. a Obli». 

> gation apainſt Cole, of 16 1. for payment of 8 {, 

19s, on the 11th, of Nov. 1600. The Defendant 
| pleaded, 


234 Edriches Caſe. libs, 
pleaded, that ar the inftance of the Plaintiff befor, 
the ſaid day he paid him 5.//; 10« s. and ic was reſp}, 
ved by all the Gourt, thar- the payment of. a, lefſer 


ſumme in farisfaQtion of a greater ſumme, cannot; be | 


fatisfa&ion for all; fo that by no poſſibility a meaner 
ſumme may fatisfie the Plainriff of a greater ; bu; 


the gift of ar Horſe, Cow» Robe, &c. in ſatisfadion 


15 good, 

Bur in thiscaſe ir-was reſolved, That the payment 
of a parcel, and acceprance thereof before the day, 
in farisfaQion of all, 1s a good ſatisfaRtien, in reſpef 
of the circumſtance of time ; ' for peradventute, 
patcel of that before the day, may be more benchicial 


unto him than 'the whole Yumme of money, at the 


day, 'and the value of ſarisfation is nar material, 
for if I be bound to pay you 10.1. ar #23 »fter, and 
you requeſt me to pay 5.1. at York,- and you-will 
accept the ſame in Full Carisfaftion of thE 0. /. this 
is 2 pond farisfaQion in reſpe& of the place, twr m 
this caſe, the Plaintiff had judgement for the in» 
ſufficienc pleading 3 'for he did-nat plead - that he 
hal paid 5.1. ro. 5. 'in full ſatisfattion, { as by Law 
he ought) buy pleaded rhe paymerir of part gegeral- 
Iy; and the Plaintiff accepred the fame in full, ſatis 
| faQtion, and alwayes the manner of che tender, and 


of the payment ſhall be dire&ed by him that maketh - 


the render and payment, and nor by him that ac+ 
ceprerh ir, | hh 


- Edvriches (aſe, 1 Jacobi, Com. Banco, fol. 118, 


A Renc charge is granted to B, for the life of C. 


' the Grantor lealeth for life ro D. the remain- 
der in Fee to E; C. and D. dyes, B, diſtrains E. for 


, + 


Caps 37. 


all arrears, this is good by "the Srature of gu. HH, 8. 


 whelpdales | 


1 


Lis. Whelpdates Cafe. | 235 


 Whclpdales Cafe, 2 Jacabi com, haxco, fol. 119, 


[N Debt Kod, 4 againſt one joint-Obligor the De- 
om pleads Non eſt fattum, adjudged for the 
Ptaintiff, _ .. Als FRO”. Jp oy 
1, Refolved,. he may plead in abaremient of - the 
Writ, bur not Nox eft fatum,for every; on is obliged 
in the intiretyg cherefbre if Debe be Braughr againſt 
both, and one is out-lawed, the other who appears 
ſhall be charged with all. | Ws 
\ 2. If a Deed beavoidable by plea,” he ſhall nor 
ink the fs.” EE. 
3- If a Decd be made void by Sracure,he (hall nox 
plead Non eft faftzm, bur ſhall avoid it hy plea 5 bur 
if a deed by matter et poſt fafFs,becomme not his deed, 
he plead Nozeft faftum, as if one deliver a Deed to 


deliver over r6T.'S, who refuſech, &e, 


Longs Cafe, 4 Fucobi,biicd Regis, fol. 120, 


ſiXecprion 9 the Iriditetnett, of Murder, the in, 
4ditement Was raketi, Taft a [ibertatem wills de Cx 
and C where the Torte is done, is nor ſaid to be 
within the Liberty, Reſponſ, Thar to Inditements 
certainty to A'certain_ifitent in\ general Tufficerh, 
and not ro eyery particular intents for that js, . zimia 
ſublilitass and it ſhall be jnrended, that the'/iHeof 
C.is within the liberty of C'the Indiftment js, Dog 
dedit vulans ſuptr. anteriorem partem corperis* frbter 
Mjillam, where it ould be MmmwhillanRefolycd, 
char falſe 1arkh (all norgudſh an Trdiflniint, IF the 
word be ſenfible 3 and rHefe two'wotds arc pbod La 
fine: alſo this is ſuperfluduts, fot Siper Itttrroredt pare 
Wc cdrporis, is ſulffderit, and thall be intended the 

' Trhn betwixr! che Neck-and Thighs 3. Gavoch 

E-- 1 Ct br : where 


where it ſhould be Plaga, over-ruledy becauſe Syny. 
nyma. a: Le depthe, is not ſhewed , it was (aid, thatir 
did penerrare all his body, whereby it appearath, 
that it was mortal, c. It is ſajd, that the wound 
did penetrate his body, and nor. che bullet ; this is 
fignificant enovgh. 6. 'Percnfſit wanterh, and for 
this cauſe the Indiment; was quaſhed, for in all ca- 
{cs of death this ought to be, except in caſe of poyſo- 
ning, and for this laſt errour the Outlary was rever- 
ſed, and H. D. was diſcharged. 


Saffins Caſe, 3 Jacob. fo, 12.3. com. banco. 


A Man maketh a Leaſe for, years to commence after 
the end or determination of a former Leaſe Ineſ- 
fe, Thefirſt Leaſe endeth, the ſecond Leſſee doth 
not enter, but he in reverſion entreth, and maketh 
a Feoffment, and levyeth a finewith Proclamiti- 
ons, and fiye years paſs without entry or claim of 
rhe ſecond Leſſee. If this:fine. be a Barr, was the 
Queſtion, and it was reſolved to be a Barr, for the 
Statute of 4 H. 7, c. 24 ſpeaks; of intereſt, and a 
Leaſe for years is an intereſt within the Statute ſo 
of Tenant by legit, &c. 
D: Eibcllis famsſis, 3 Fac, fo. 125. 
A. Libel may be made , as. well againſt a priyate 
' man, as againſt a Magiſtrate, Nos refert, where 
the Libel be.rrue, or whether the party be of good 
fame, or ill Fame, for it incirerh;all rhe ſame family, 
kindred. or feciery to revenge, . and;. ſo .xendeth_ by 
conſequence to the. effuſion of. blood”; It was reſo] - 
ved in the Star-Chamber,q4 Ez; Hallywoods {aſt 
that if any find a libel , and would preſerve him- 


{elf out of danger if it be againſt a private man, the 
| | Gnder 


\ 


236 Seffins Caſe. on FT Lib, 5. 


Lib. 5. "Palmers Caſe. 237 
finder may either burn ir, or preſently deliver it ro 
a Magiſtrate but if ix concern a Magiſtrate or pub= 
lick perſon, then he ought co give it toa Magiſtrate. 
A Libel may be as well by words, Verbis aut cantile- 
1s, as writings, and by piQures or Ignominious 
figncs,as Gallows;&c, The puniſhment is by IndiA- 
ment, as in the Star-Chamber. | , 


Palmers Caſe, $ Jac. 126; banto vegis. - 


He Gardian in Chivalry ſhall have the ſingle 

value of the Marriage of the Heir without ten- 
der, otherwiſe the Heir may defeat te Lord by 
Marriage, or go beyond the Sea, and ſo prevent the 
Lord of any tender, if it were requyhite. 


Caudreyes Caſe, 33 Elix. iu Trefþaſs. 


T He Jury found the Statute of x £12. c. x. and 

c 2, and that the Plaintiff was deprived for 
Preaching againſt the Book of Common-Prayer ; by 
the Biſhop of Load»#, una cum aſſ:aſis Kc, 

Reſol. 1, The deprivation was good for the firſt 
offence, becauſe the AR of 1 E1:3. for Uniformity of 
Common-Prayer doth not abrogate 1 El:z for 
Eccleſiaſtical Juriſdi&ion without negative words, 
and by an expreſs proviſo the Juriſdi&ion of the 
Biſhop is ſaved, 

Reſolv. 2. That ſentence given by rhe Biſhop by 
yaag of his Collegues, -ought to be allowed by our 

aw, 

Relolv. 3. Thar Commiſſonecs ſhall be intended 
SubjeQs born, &c. Stabimur preſumptioni, &c. Alſo 
it iS found that the King authorized chem, ſecxndum 
formam Statnti. | 

Reſolv. 4. The AR of x Elix, for a 2 

- _ Juril- 
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JuriſdiQtion was only declaratory 3 forthe King te. | 
ing an abſolute Monarch, and head of the be 7 yo | 
Is 


1litick, had plenary; power co,miniſter juſtice to 
'SubjeRs in Cauſcs-Beclefiaſtical and temporal. 'See I * 
 CircumTÞecte agatis, 13 E. x: and -1rticuli:Cleri, gx, ill © 


'$, 'Repes ſacro.oleoiunth, ſunt Fpiritualis juriſdifiionss 
Capaces.See there diverſe;Judgments,'Laws,-and As 
of Parliament, cited to prove the Kings ſupremacy 
in Cayſecs Beelehaftical, | 


( 
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Biuertons Caſe, 36 Eliz, In the Court of Wards. 
Fol. 2. 


ORD and Tenant of the'three 
Acres, by Homage, Fealty, a 
Hauk-and Sute of Court ; rhe 
' Tenant makes'aFeoffement 6f 

'one Acre, the Peoffee by the 
common Law ſha}l hold by-all 
intite ſervices, annual arid'ca- 
ſual, and the Starute of *'Oxia 

emptores Terrarum, doth not exrend to incire ſer vices, 

bur by he Starure'df Marlebr, c.9. the Feoffces ſhall 
make bur one Siite, and: he who doth ir ſhall 'have 

Contribution againſt the orhers, if they are ſeverally | 
infeoffed ; otherwiſe, if jointly, 

4. Intire ſervices ſhall be mulriplyed'by the'A& 

of the Tenant, and exrin& by the A&A of the Lord, 
as jf he purchaſe part. 

3.By AR of the Lord, inrire ſervice for hisprivate 
benefir is excin 3 otherwiſe, if ir befor the publick 
good,for works of Charity, Devorion;or Adin thſtra- 
tion of Juſtice. | 

4. If part conies to the Lotd by ARin' Law, Tec 
he 
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the intire ſervice remains,” except in caſe where 
Contribution is to be made, for the land ſhall no. 
contribute. OD 0 OE 

5. If part comes rs the* Lord by AR in Lay, and 
of himſelf as by recovery ina Ceſſavity all the intire. 
ſervices are gone. | 


Where the. Parel ſpall demurr for th 
nohage of the Demandant, 'and where 


the Tenant ſhall bave his Age. 


' Marhals Caſe, 35 Eliz, com. bance, ſol. 3« 

JN « Formedon in the remainder by an Tofant of | 

a remainder-limiuted to his Father} and his heir. 
the Tenant cannot pray, that the Parolmay demiur, 
bur in a Formedon in the reverter he may: Inad-- 
ons aunceftrel, the Tenant may pray that the Pardl 
may demur, becaule a right only defcends to the 
Infant, and the Law will not Cifter him $0 ſue, for 
fear that he may loſe for want-of, underſtanding, 
bur in poſſeſſory Aions he cannot, becauſe then 
every one will par Infants out of peſſeffion, and it 
would be miſchievous if they ſhould nor regain theit | 
poſſeſſion unrill full age « So it is in all Writs where 
. the eauſe of a&.ons happens in the time'of che In- 
fant, - And-as.to aRions aunceſtrel, they are of two 
ſorrs Droiturel and poſſeſlory, the firſt is where a 
right only deſcendsi from the Aunceſtor, and the In- 
fant ought ro. lay the explees-in the Aunceſtor, anil 
there che Tenant (without plea pleaded) may pray - 
thar the Parol may demur, but if the Aunceſtor were - 
never in poſſeſſion ( as in this caſe he' was net). 
and the Infant himſelf is the firſt in whons it = 

: ener 


Lib. 6. Molys Caſe. 241 
there { without plea pleaded ) he ſhall nor pray 
char the Parol may demurfe 2 but if a Right 'diſcend 
from an Aunceſtor who was in poſſeſſion, although 
the Aion, doth nor diſcend, che Tenant may pray 
that the Parol may demurre, as if Nox compor ments: 
alien and dyc : In a@tions Aunceſtrel poſlefſfory, the 
Parol ſhall nor demurre withour plea : but if at the 
common Law the Tenant had pleaded a feottment of 
the aunceſter,then he may pray, &c. burthe Stature | 
of Gloceſter, c. 2. aideth thar in the Writs of Cofi- 
nape, Beſaiel, and Aiel, but this extends not to other 
ations, in a Formedon in the deſcender, where an 
Infant recovers but a limited eſtate, the Parol ſhall 
not demur without pleazin-an aflize;or afſize of Mor- 
dayncefierahe Parol ſhall not demurr becauſ” the Ju- 
jy is to appear the firſt day, and try all things, 

The Sratute of Veſts, 1. c. 46. Age is tak:n away 
in entry upon difſeifin, ' where. freſh ſure is made, 
but an Infant ſhall have his age in all real AQions,' 
where he is in by diſcent,and the Aion is nor foun- - 
&d upon his own wrong , exce;t in Nuper 094:t, and 
Partitione Facieadaywhere both. are in poſſeſſion or at= 
rint,for the miſchief of rhe'death of rhe Perry, Jury- 
The Statute of Feſtn. c. 40. Oſterh rhe ape of fc 
youchee in £41 in vita, and Sur £145 74 vita, alchough 
Mat the Tenant will anſwer, if the parol ought to 
demurr, yeg,the Court ought to award that rhe parol 


ſhall demutr, | 


Sir Jon Molyns Caſe, 40 Eli, in Scaccars fulr5. 


| | 

[7 Ring Edward the third, Lord Abyor of Weſtmin+ 
© > fr, Meſney and C. Tenant: C.'is arrainred of 
) Wireafon, the King grancsrs Sir Jo. Mo. _—_— de 
by. 


mh & alis capitalibys dominis feod! illins prſervittas 


242 Wheelers Cafe. Lib. 5 
&c, the Meſnalty is revived. Obje. x, That the te. M 
nure ſhall be Per ſeruitia inde debita, at which time 
no ſervice was due to the Meſne. 2. An-expreſs te. 
nure of the King is limited, and it cannot be imme- 
diately holden bur of one, To the firſt it was anſwer. 
ed, that there are ſufficient words co renew the Mel. 
nalty, becauſe the intention of the King appearsto 
be ſoz and it is reaſonable, thir the Meſne who f- 
fended not, ſhould not ſuffer loſs, 2. Ir ſhall be 
helden immediately of the Abbot, and mcdiately of 
the King, | 


wheelers Caſe, 43 Elix. in Scaccatis, fo.6. 


8 Kia King grants Land Teneadum by a Roſe, Pi 
omnibus ſervitiis, this is a $coccage in chief, and 
the renure ſhall be by fealty anda Roſe, and (Pn 
omnibus) is to be intended of other ſervices which 
the Law doth not imply, 


Reſolutions and Diverſities when a But 
7n one ation ſhall be a Bar in another, 
\ 


Ferrers Caſe, 4x Elix, com. banco, fo. 7. 


JF one be barred by plea to. the Writ, he may 
\have the ſame Writ again ; if by pleato the ation 
of chee Writ, he may have his right aCtion : If the 
plea be ro the aQtion, ' and he be barred -by Judg- 
ment upen demurrer, confeſſion or yerdi, in per- 
ſonal ation it is a Barr for'ever, and in-real ation 
he is put to a Writ of higher nature, .28 Barr i 
affiſe barrcth one in Entry in nature of an affiſe, 
bur he nay have an alliſe of Morcdaunceſter, &c. 
Bur Bart 3 not perpetual, if rhoſe who are arg 

; ae 


Lib. 5: Spencers Caſe. 24.3 
have not the meer righr, therefore the Heir in tail 
who is barred, ſhall have the ſawe aQion ; ſo cf the 
ſucceflour of a Parſon, if he doth net pray in aid of 
che Patron and ordinary $ he who loſt by defaulr be- 
fore the Stature of Weftminſter, 2, cap.4. was put to a 
Wrirof Righ:, and if he could not have this Writ, 
he was without remedy: In caſe where a Writ of 
Entry in the poſt ek now, no remedy was before 
the Sratute of Marlebridge, cap. 29, but a Writ of 
Right. See there divers inconveniencies which in- 
ſue upon the breach or altcration of the antienr and 
fundamental Rules of the Common Law : Intereſt 
| Reipublicegut ſit fins lithium, 


Where a Writ ſhall be brought by 


Journeys account. 


Speacers Caſe, 45 Eli7. com. baico, fol. g. 


F a Formedon abate for undue ſummons, the de- 
mandant may have anther by Journeys accompts. 
, 1, Reſol. If a Writ abate by defaulr of the deman- 
dant himſelf, he ſhall not have another Writ by 
fourncys accompts ; otherwiſe it is, by default of the 
Clerk or Sheriff, as in this caſe : if a Writ abate 
for non-renure of all, he ſhall not have, &c. Bur if 
a Prxcipe abate for non-tenure of parcel, he ſhall 
have another; ſo if it abate ſor Joynt-renancy of part 
of the demandant, he ſhall not haye a new Wrir be- 
cuſc he had notice, otherwiſe ir js of the pare of the 
Tenant : And this Writ ſhall be alwaies berwixt 
the parties to the firſtWrit,and of the ſame quantity 
&> Acres, A Judicial Writ ſhall neyer be ſued by- 
Journeys accomprs, becauſe ir ſhall never abare. 
& form, 2. The ſecond Wrix is qzaſ;, 4 continu- 

| 3 ance 


2.44 Zentlemans Caſe. Lib. 6, 
ance of the firſt Wrir,therefore all-pleas which relate _ 
ro the purchaſe of rhe Writ ſhall be pleaded from 
the purchaſe of the firſt Writ, and coſts of the firſt 
Writ ſhall be recovered, 33 E.3.Journeys accompts, 
16, I5.\dayes were allowed, 


Fentlemans Caſe, 25 Eliz, concerning Judges 
of Courts, fol. 11. | 


JN the Hundred Courts the Sutors are Judges, in 

the Court of Pypowders,the Steward is Judge ; In 
a Lect,the Steward is Judge : In a Court Baron,the 
Sutors which are by the Common Law are Judges, 
Rex ſeftatoribus Curie, & cYebis mandam'ss,& cad ju- 
dicium reddendum, eo c.procedatis ; but in Ke-difſeiſin 
rhe Sheriff is Judge, by the Statute of Merton, c, 3, 
and in the Tourne, 


Morries Caſe, 27 Eliz. Com. Baaco, fol. 12, 


] T was adjudged, that after the AQ of 28 H,c. 1, 
_ although jointenants be compellable ro make par- 
rition by Writ, as well as Copaitners, yer they may 
not make partition by words, as Copartners may do 
by the Common Law. If ewo joint-tenants make par- 
tition by Writ, the warranty remaineth; otherwiſe it 
38,if it be by decd by conſent. 


. Caſes of Pardon, 29 E't%,. fol. 13, 


Vitoz Parſon of Isbock in Leic.was deprived Anno 

12 E1, for committing Adultery, and after by 

the general pardon 2 Aprz. 13 El. the offence of 
Adultery (:nter alia) was pardoned, before the 14 of 
February then laſt paſt. And it was ſaid, that before - 
the pardon, that cr:men adylterii pred. tranſtut inrem 
wk RE judjcataw 


<a 
*.. 


Lib. 6. Armnnatls Caſe. 245. 


judicatams and therefore the ſentence ſhould remain 
in force 3 And therefore until the ſentence were re- 
verſed, the deprivation was in force, Bur it was reſol- 
ved, rhat Burton by vertuc of the ſaid pardon is be- 
come Paxſon again, without any ſentence declaring 
the ſaid deprivation to be voyd : for by the pardon, 
the Adultery which was the cauſe of the ſentence is 
diſcharged 3 and by conſequence, all chat which'did 
ſtand or depend upon the ſame foundation is, alſo 
diſcharged, Vide 20 El. Dyer, | 

A. was bound in a Statute of zo tz. to By B. ſued 
Execution, and the Lands of A. were delivered in 
Execution; and after,B. maketh Defeaſance to A. by 
Indenture, thar if A. do paytoB. 8 (;. ata certain 
day,that then rhe- Statute to be yvoyd;and ir was ad= 
j1dged, that alchough the Statute was executed, yer 
the Nefeaſance of the Statute was ſufficient in Law 
to defear as well the Statute, as the Execution there- 
of ; For rhe Statute is the foundation of all, and if 
that be defeared,all that is builded on rhe ſame,ſhall 
be defeated alſo, 26. af. pla. 7. Burglary was ex- 
cepted our of the general pardon of 28 EX1;z, by that 
the attainder of Burglary is excepted;fqr the offence 
remains after judgment, and is the foundation of it, 


Arundels Caſe, 36 Eliz, Banco Regs, fol. 14, 


N Indi&tmenr of murther in King-ſtreet in W. 
*Aand the Viſme from W. and it was vitious, for it 
ought to be from the moſt certain place, thar is the 
Pariſh;for W, being a City ic ſhall be intended thar 
it is grearer then < Pariſh, and therefore a new 
Venire facias was awarded, * * 


Ky {0 Creports 


E 


_- 


246 T reports C aſe. Lib, f 


Treports Caſe, 36 Elix, Banio Regu, fol, 14, 
A: Tenant for life , remainder in fee to B, both by 

Deed indented, joyn in a Leaſe to Treport 5 the 
Queſtion was, Whether the ſame ſhall be adjudged 
ift Law» the Leaſe of both of them or not; And it was 
reſolved, that it was the Leaſe of A, during his life, 
and the confirmation of B, and after the death of A, 
it was the Leaſe of B. and the confirmation of A.and 
becauſe the Plaintiff had declared of a joynt-demiſe 
of A, and B, it was adjudged againſt the Plaintiff in 
an Ejettione firme. If Tenant for life, and he in re- 
mainder joyn in a Leaſe, rendring Rent, Tenant for 
life ſhall have the Rent during his life. | 


Edens Caſe, 37 Elix, Banco Regu, fo, 15. 


R 7 pafſaz By Lerrers Parents ſhall be tryed 
where the Land is, not where the Yatent bears 
date,for the Patent is not traverſed; bur the effef of 


the iſſue is, Whether the Queen had the ſaid Land 
to the Grant or not > | | | 


Colyers Caſe, 37 Elix, com. banco, fo.16, 


0 deviſerh to his daughter for life,and after to 
\_Jhis brother,paying 20 5. to 1.S, the brother had 
fee for the ſum to be paid by him, for otherwiſe 
Ne may pay the 20 5. and dye without ſatisfa&ion; 
bur if the payment be to be made our of the profit 
of the Land, he ſhall have bur for life , For there he 
Can be at no prejudice, | | 


Wylde 


Wylaes Caſe. 247 


Lib, 5. 


Wyldes Caſe, 41 Elix, Panco Regis, fo,16, 


A Man deviſeth Lands to the. hushand and the 
wife, and to the children of rheir bodies; The 
Queſtion was, Whether rhey have an cſtate for life, 
or an inheritance in tail > Andit was reſolved, thar 
if they had children art the time of the demiſe made, 
then they had bur an eſtate for life ; bur if they had 
no children, then they had an eſtate of inherirance 


19tail, 


Sir Edward Cleers Caſey 4%. Elix, fo 17. 


Man is ſciſed of rhree Acres of Land holden ix 
*capite, and maketh a Feoffmenr in fee of rwo of 
them, tothe uſe of his wife for her life 3 and after 
maketh a feoffmenc by deed of the third Acre, to the 
uſe of ſuch perſons, and of ſuch eſtate and eſtates as 
he ſhould limir and appoint by his laſt W:1l in wri- 
tg; and afterwards by his laſt Will in writing, he 
deviſed the ſaid third Acre to-one in fee 3 and if this 
d:viſe was good for all the third Acre, or not, or for 
wo parts thereof, or void for all, was the Queſtion: 
And it was adjudged, that the deviſe was good ; For 
the Feoffer by his laſt Will limited the eltares accor- 
ding ro his power, reſerved to. him upon the Feoff. 
ment,. the eſtates ſhou!d rake effe& by force of the 
Fcoffinent, and the uſe is direed by the Will; fo 
3 in this caſe the Will is only direQory : Bur if he 
d:clared his Will by writing,” without any reference 
to h's authority or power, as owner of the Land, and 
limit no uſe according te his power. In this caſo 
the Land being holden 22 capite, rhe deviſe is good 
for two parts, and yoid for the third part, If a man 
make a Feoffment in fee of Lands ia Capite , ra 
R 4 the 
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248  Packmans Caſe. Lib, 6. 


Land with reference to the Feoffmenr, yer rhe Will 


the uſe of this laſt Will, although he Deviſe the 


is yoyd for a third part 3 for a Feoffment to the uſe of 
his laſt Will, and to the uſe of him, and his heirs is 
all one? © | 

- In this caſe when the party had conveyed two pars 
10 the uſe of his wife, by his A& executed he canng 
as owner of the Land deviſe any part: of the reſidue 
by his Will, and therefore becauſe he hath notan 
ele&ion as in the caſe pur before,whether to limit ac: 
cording to his power, or deviſe the ſanie as owner d 
the Land, for in the caſe at Barr as owner of the 
Land, (having conveyed two parts to rhe uſe of his 
wife,)he cannot make any Deviſe.The Deviſe of ne- 
ceſliry muſt inure a limiration of the uſe, otheryiſ 
rhe Deviſc ſhould be altogether voyd, 
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Pachmains Caſe, 37 Eliz. Banco Regii, fol, 18. ; 


VV 01 brought an Aion upon the Caſeupma 
Trover againſt Pachman The caſe was thus; 
A man dyed Inteſtartc, and the Ordinary committed 
the Adminiſtration to a Stranger, and after the neit 
of kindred of theDecedent ſued out a Cirarion in the 
Court Chriftian,to have it repealed, and(perdentt li 
tc) the adminiſtrator to defeat the Plaintiff ſellet 
rhe goods of the decedent to the defendant, and aftet 
rhe Letters of Adminiſtration were revoked by ſet- 
rence, and the firſt ſcatence annulled'8& made voyd, 
and the adminiſtration granted to the Plaintiff, Ard 
it was reſolved, that the ation did nor lye ; andin 
this caſe the diverſity was holden, berween a ſutt 
by Ciration, for to countermand'or revoke the for- 
mer adminiſtration, and an appeal, which is alwayes 
a reſerving of a former ſentence, for an appeal doth 
ſuſpend rhe former ſentencezotherwiſe,of a i 
{SF Ki "0 \ An 
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Lib. 6. Gregories Caſe. 24.9 
And in this caſe becauſe the firſt Adminiſtrator had 
the abſolute property of the goods in him, withqur 
queſtion he may ſell them to whom he will, and al- 
though the Adminiſtration be reyoked afterwards, 
yer that canner defeat the Sale. Bur if the ſale ar 
eift be by covin , it as void againſt Creditors by the 
Statute of 13 F1, but it is good againſt a ſecond Ad. 
miniſtrator. And if ah Adminiſtrator walſt the goods, 
and afterwards the Adminiſtration is granted to 
another,” yet every debtor ſhall charge him in dcbr. 
An Adminiſtratiov may be grantcd upon condition, 
and whatſoever the Adminiſtrator doth before the 
condition broken, is good, 


Gregortes Caſe, 38 El. Banco Regis, fol. 20. 


\ drver 4 quuuoca i in dub:o poſita, intelligu:tit it 
digniors & potentiors ſenſu, ſecundum excilloniil, 
35 ;f the ſpeech or writing be of ] S.generally,it ſhall 
be inrended of the father, where the father and 
ſon are both of a name; and if it be of two brothers 
both of a name, it ſhall be intended of rhe eldeſt, for 
Theſe are more worthy ; ſo where the Statute of 
4. ® 5. Phil, & Ma {peaketh in any Court of Re- 
cord, it ſhall be intended of the four Courts art 77c{t- 
<a becauſe rhe Kings Artorney 1s attendant 
lnere, : 


Michelborns Caſe, 38 Eliz. Baico Regs, fol. 21. 


He Court of Marſhalſea, doth only hold plea 

of ations of treſpaſs, with:n the verge, if the | 
one of the parties be of the Kings houthoid, and in 
contrafts and Covenants, where boti1 partics are of 
the Kings houſhold,. and of none other aQions, nor 
perſons, by A& of Articult ſuper Charta 28, E- 1. ; 
, -BYtlef 


nm 


250 Butler and Goodall; Caſe. Lib, 5. 


Butler and Goodalls Caſe,40 El. Banco Reprs,fol,ur, 


J* was reſolved upon the Statute of 21 H, 8; tha 
2 Parſon of a Church ought to ſtay and be Con- 
morant upon his Refory (viz, ) upon rhe Parſon. 
age- houſe,and nor in any other houſe,although irhe 
within the Pariſhz but lawful impriſonment w:chour 
covin, is a good excuſe of non refidence : alſo if 
there be no Parſonage houſe, for impotentia excuſat 
Legem; alſo fickneſs withour fraud, if the patient re- 
move by advice of his Counſe! in Phyfick, 692: fide, 
for better air, and recovery of his health. 


Ambroſia Gorees Caſe, 40 Elf0.2 2. i Cur Warderun, 


T was reſolved, that the Father ſhall have the 
Wardſhip of his Daughter and heir apparent, fo | 
long as ſhe conrinueth his heir apparent 3 but when 
the Father hath ifſue a Son , then ſhe ſhall be in 
ward to the Queen; for then he is heir apparent, 
and not the Daughter. Ambroſia was Daughter of Sir 
Arthur Gorge, by Dowelas, Daughter and heir of Vi- 
count Bixdon, and was married to Francis Gorge, 
which Frazcis dyed, when Amb: ofta was of ten' yeats: 
of age, It was reſolved alſo, rhat the Qucen note 
withſtanding the ſaid marriage , ſhould have the 
Wardſhip of the ſaid. 4mbroſea; for it was not a cov- 
plear marriage, becauſe ro every marriage rherc 
ought to be a conſent ; For Conſenſus non concubitus 
facit murimonium,& conſentive non poſſunt ante ainds 
z#biles, And upon conference had with the Civilians, 
it was agreed after ſuch a marriage, if the Husband 
and theWife marry again,it ſhall nor be counted Bi- 
gamie,and 3o E.1,tit. Gard. 156.ifthe Anceſtor mar- 


ry his heir infra annos nubiles , and diezthe Lord ſhall 
| | recover 
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Lid.5» Marqueſs of Wincheſters C aſe. 2 5 I 
recover the body of the Infant,becauſe the heir may 
Koper ; It was agrecd, that the Grandfather ſhall 


wothave the wardſhip of the Son within age;the Fa» 
her being dead in his life-rime. 


Marqueſs of Wincheſter his Caſe, 41 Eliz,. 
fo. 23. in Baxco Regzs, 


JY the Law it is not ſufficient, that the teſtater be 
Uof memory (when he makes his Will) to anſwer 
dordinary and uſual queſtions,bur he ought to have 
diſpoſing memory, ſo as he is able ro make diſpoſi- 
on of his Lands with: underſtanding and reaſon, 
And this is ſuch a memory which is called ſafe and | 
fe& memory, orherwiſe a prohibition lyeth ar rhe 
mmon Law generally,to ſtay all the proceedings in 
he ſpiritual Court, as rhe Probate of the Will, &c, 
mil this ſuggeſtion be rryed ar the common Law, 


Reads Caſe, 42 Eli, Banco Reg1s, fo. 24- 


IN treſpaſs the Defcedant makes title, for that A. 
WV, was ſeiſed in fee,and leaſed ro him; the Plain- 
fmaketh title by deſcenr,ond traverſcth the Leaſe, 
nd pood,for it may be true, that A. W. was ſeiſed, 
dyet that a deſcent was caft tothe Plainriff,there- 
re the Leaſe is moſt materia] ro be traverſed, ' 


 . Helyars Caſe, 41 Eli3. Banco Regis, fo. 24. * 


N a Replevin the Defendant ayowerh by grant of 

aterm by I, A.to S. from whom he claimerh: the 

aintiff pleads in Barr, rhat I. A.: married T, who 

1a former deed granted the term to tht gs 
| an 


252 Raaauchs Caſe. Lib. 6 
and txaverſerh rhe grant made to S. and virious ; 
he who claimeth by the firſt aſſignment ſhall nor ty 
| Verſe the ſecond, but he who claims by the ſecon 
ſhall traverſe the firſt.But the firſt Feoffee ſhall tri 
verſe the laſt feoffnenr, and rhe laſt feoffee ſhall xi 
rraverſe rhe firſt feoffment,becauſe fee may be gi 
ed by difleifin after the firſt feoffmenr, but a Lei 
for years cannot. 


if] 


fl 
t 
Ruddochs Caſe, 41 Eliz, fo. 25. Com. Banco. 


N replevin againſt 63x, the Plaintiff recovers, th 

Defcndan:s bring errour, che Plaintiff pleads 
releaſe of one of them, nor good ; Where diverſe 
to recover a perſonal thing,. the releaſe or default 
one barrs all, bur nor «. they are to diſchug 
themſelves of a perſonality, if they are compelledy 
Joyn, asin errour an attaint ;-otherwiſe in Outlay 
[anſ not compellable to joyn, for where they 
to diſcharge themſelves, en bans no Joynr interel 
and although they ſhall have their damages agui 
It ſhall be incended that they paid chem of thei 
ſeveral goods, otherwiſe it. may be donbredif Fx 
ecution had been made of goods, which they hay 


joyntly. 
Sharps Caſe, 41 Elix, fo. 25. Com. Bait, 


[F 2 man make a Ecoffment, in Fee, or a Leaſe fo 
life, and ſay co the Feoffee (being either on 

Lands, or within the view) enter into this Land uk 
enjoy the ſame, according. to this deed, &c, this | 
good livery ; but the delivery of the deed upon 
Lands withour any further ceremony or ſaying, do 
not amount to:.a Livery, Throughg18ds Caſe il 
Facobi, in ninth Book, The aRual delivery "i. 


ib, 6. Sonlaiers (aſe. 353 
a writing, ſealed to the party without any words, is 
4 good Livery,bur nor a livery of ſeifin, although'rhe 
Party be upon the ground, PEA? vo 

If I deliver a Deed unto the Feoffee. or ' Leſſee of 
the Mefſuage, mentioned in the Deed in the name 
f ſcifin of the ſaid Mefſuage, and of all the Lands, 
Tenements, &c, in the ſame contained, or other ſuck 


like words, withour any ceremeny,.or a& done, this 
5a good ſeifin.. 


The Caſes of Souldzers, 43 Eliz. fol. 37. 


THe Statute of 7 H, 7. cap. 1. and 3. H. 3. cap. 5. 
® againſt Souldiers who run away,are aCts perperu- 
for the word King includerth all his ſucceflion,and 
ift to the King inurerh to his Succeſſa:s. 


Vicount Mountagues Caſe, 43 Elis, in 
Scaccar. fol. 27. 


TIcount M, with Licenſe to the K. ſuffers a re- 
coyery to B. and D, to uſes with power of revo»- 
ation and limiting of new, and *revokes and limits 
ew uſes, the King ſhall have no fine for aliena- 
on, ; 
1, Reſolved, if rhe King doth licenſe to alien to 
ne, and alienation 1s made to the uſe of another, 
he King ſhall nor have a fine, for alchough that the 
ſing was not- informed of his Tenant, yer rhe uſe is - 
ecured by the Srarute of 27 H.8- which can do 
wrong, and rhe proviſo in the Statute, that a fine 
hall be paid for-execuring of uſes, js ro be intended 
| uſes raiſed by Covenant, or declared upon a Fine, 
N —a_ &c, when no Licenſe of alienation is ob- 
 "WMiine, 
| 2.Al- 
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254 Greenes Caſe. ' Lib, 
2. Alrhough thac by revocation, and new limi 
Lion of uſes, rhe Tenant of the King be altered, 
no fine is due, becauſe all ariſeth our of the Eftat 
B. and D. which was made with Licenſe. 


Greens Caſe, 44 Elig, Banco Regis, fol. 29, 


"Sane for life, of a Mannor to which an adygy 
ſon is appendant,the remainder in fee to [,S.yr 
ſenteth one, who at the ſure of che Tenant for life; 
deprived for not reading the Articles ; but no notic 
isgiven to the Patron, the Queen by lapſe preſent 
the Defendant; Tenant for life, and his incumbe 
dyche in the remainder preſents rhe Plaintiff Gree 
who recovereth. 61 

1. Reſetv. Although the Patron were party; 
the ſure,and ſo had norice, yer lapſe ſhall nor inal 
without notice given by the ordinary, as the Starutt 
fpeaks, and the notice ought to be ſpecial, that he 
did not read the Articles, and therefore was depri 
ved, and general notice is not ſufficient. | 

2. The Church is void, 1p/o f tfo, by the Statute 
of 13 Eliz. withour deprivation, 

3. If the Queen preſent R itione Lapſus,where ſh 
3s Patron, this 1s vo:d;i fortio7i, when ſhe had not 
tle at all. ; 

4 The Patron is nor put to a Duare impedit, b 
preſenting him who read nor the Articles, nor b 
collacion; bur, by collation of him who had right t 
collate, the Patron is. pur our of poſſeſſion. 

4- The Queen may be pur out of poſſeſſion of 


advowſon, becaule it is tranſitory: ybux ſhe cannot bt 
pur to a Writ of right of advowſon, far none ci 


gain the inheritance from her by v-rong. 


Booties 


] 


JF Lib. 5. Boothits Caſe. 255 


Boothies Caſe, 3 Facobi, com. banco, fol. 30, 


To condition of an Obligation, is ro deliver an 
Obligation to the Obligee, and to acknowledge 
fatisfaRion, it muſt be done in convenient time, for 
ads tranſitory to be done to the Obligee, although a 
place be appointedzſhall be done in convenient time, 
and a&ts of their nature local,ought to be performed 
in convenient time, if concurrence of the Obligor 
and Obligee be nor requiſite. Alſo here the delivery 
of the bond being tranfitory,and the acknowledging 
ſatisfaRion ſuch an a& as may be pc: formed in the 
abſence of the Obligee, they ought to be done in 
convenient time, withour requeſt : bur if the aKbe 
local, and their concurrence neceſſary, the Obligor 
hath rime, during his life,if not haſtcned by requeſt: 
If the concurrence of the Obligor and a ſtranger be 
| neceflary, it oughtto be done in convenient time, 
if concurrence of rhe Obligee and a ſtranger, it 
ought to be haſtened. by requeſt : and alwates, if the 
AR to be done is not for the benefit of the Obligee, 
but a labour to the Obligor, or a ſtranger, there he 
had rime during hs life. 


Fitz-Williams Caſe, 2 Jacobi, Banco Revix, 32. 


B Aron and Feme, Tenants for life, and to the 
4. heirs of the body: of the Baron,the Baron ſole is 
vouched 3 in a common recovery, the tail is barred. 
Copled:icþs Caſe, 3 Reporr. 2. Reſol If the renant in 
tail ſuffer a recovery to his own uſe,the remainder to 
his wife, with divers remainders over, with power of 
| fevocation and limiration of new uſes by any ſuch 
wing, he reyoketh all rhe remainders, except that 
to his wife ; and by the ſame deed limits new gre 

this 
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256 The Biſhyp of Bathes Caſes Lib: by, 


this is good, for by any ſuch writing ſhall be inteng. 


ed the ſame, or any ſuch, and it may be by the fame 
deed ; for, firſt it takes effe& as a revocation, x, By 


limitation of new uſes, and there are not more in. 
ſtances than one in it. See there Leaper and wygrh; 
Caſe, cited 20 Eliz, ro prove, that powers where 


the intereſt of ſtrangers ſhall be changed, ſhall be | 


raken ſtriQly , as a power to make Leaſes for twenty 
one ycars, he cannor make a Leaſe for twenty one 
years, to commence ix Fatnro. 


The B:ſhop ef Bathes Caſe, 3. Jacob!s com, 
' bi«co, fol. 34. 


'T He B.18 H.8. leaſerh ro E, and R. for fix 

cars : proviſo, if they dye within. the: term, 
that the B. and his ſucceſſor ſhall re-enter... E. dyes, 
rhe B, dycs, the ſucceflor leaſes ro @. cum poſt but 


per mortets, & Cc predift, accidertt vacares for finty 


years with conhrmation, R, dyeth Reſoly. Every 
Leaſe ought to have a-certain beginning, and thc 
continuance oughr alſo to be certain, either by ex 
preſs number of years, or by reference to an exprels 
certainty , or where a Leaſe may be reduced t0 
certainty by matter, Ex poſt f 1s. Agreed,the ſecond 
Leaſe veſts preſently in poinr of Inteveſt, to take &- 
fe in poſſeſiion of the end of rhe firſt Term; if by 
none of che accidents the firſt Leaſe become. voidin 
the mean time, and then the Leaſe ſhall commence 


'at the firſt accident which doth happen, and the 


Leffee hath no EleRtion, 


tk 
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lib. 6, Dranef Warceſtars Caſe. 253) 


The D:an and Sages of woreſler Caſe, 3 Jacohi.. 
vl. 38, 


| Bars D. and Ch. ſeiſed of a Mannor in fee; in 
| T which were Copy-holds grantable' for three 
lives, for $ 5. $ d. payable quarteily, and herrio» 
table, grant a Copy-hold for the life of three, re- 
ſerving rhe old renc half yearly, this is nor void b 
13 Elzz, Cap, 1. Reſolved, the grant of a Copy-hgld 
for the life of three is good; for, although rhere-miay 
be an occupancy, yer it is not inconvenient; for an 
occupant ſhall be pumſhed in waſte.: 2. Grant of a 
Copy-hold is-2 demiſc by the intent of the Starute 
for in Law it is a Leaſe at will, 3. The omiffion of 
Herrior dath not make ir void, becauſe the arinuat 
xent is reſerved, 4. Te is ſufficient char the yearly 
| rem be reſerved: rwice in-the 'year,. for rhe Starure 
ſaith, yearly ; which maketh'a difference berweem 
0s, the Lord'Mpuntjoy:s Cale, in rhe fifrh 
eport. 


Bellamyes Caſe, 3 Facoii, com. bance, f.. 38. 


'Leaſe upon condition, thar the Leſſee ſhall nor 
alien withour Licenſe, Afﬀignee of the Leſſec 
ads, that the Affignment was with Licenſe, and 
ued not forth the Deed of Licenſe, r. Becauſe 
hedid not claim'by it. 2. Becauſe-rhe Licenſe was; 
npovifouebomins, and not Ex inftuautione-leyis. 


7 


3 Becauſe ir' was'cxecured and good, 
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Heary Finches Caſe, 3 Facobr, Butts Regil, fo. 39: 


Grant of a Rentecharge our of divers Mannors, 
&; in the Pariſhes of E. and W. ant alibi diftis 
No WES, | maneriss 
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258 Sir Anthony Mylamays Caſe. Lib, 6' 
manerizs peftant®.and our of Lands,which is nor par- 
ce] of any of the m:innors,theſe are nor charged with 
the diſtreſs, for, Alb; doth not charge more Lang 
than is parcel of thoſe Manners, but all parcels of 
the ſaid Mannors out of the ſaid Pariſhes. ; 


Sir Anthony Myldmays Caſe, 3 Facob. Banco Regi, 
, fol. 40. 


L. [I Bolved, a perpetuity is againſt the rules and. 
: EY policy of the Common Law. 2. Ir is impoſſible 
that 'an eſtate tail ſhall ceaſe, before that Tenant in 
rail dyes withour ifſue, and an eſtate cannot be made 
ro continue as to one, and determine as to anfther; 
except by Statute, 3, A gift in rail upon condition 
that he ſhall not ſuffer a common recovery, is voyd, : 
. becauſe he had Power by the Law. 4-+ It is avoyd 
ſaying, that his eſtate ſhall ceaſc,if he go abour,&c, 
for,Nox officit conatiu nift ſequatur effefius.Alſo many 
ambiguiries will' ariſe thereupon, becauſe the Lay 
doth nor define ir,and it is ſo uncer tain,rhat it is not 
traverſable. 


Blahes Gaſe, 3 Jacobi, com. Banco, fo. 43. 


A N accord with fatisfaQion is a good barre ina 
& I Writ of Covenant,becauſe the dury accruerh no: 
meerly by the deed, but by a torr-ſubſequenr, toge- 
ther-with rhe deed ; and ir is a good barre in anat- 
raint, becauſe this is nor founded upon the record 
only,bur upon the falſe Oath alſo. In all cafes where 
an arbitramentis a good plea, an accord with ſatis 
faQion is alſo, and fo generally in all AQions where 
damages only are to pe recovered, | 
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; Higgins Caſe, } Faceb, Com, Banco, fol. 44. 


[F a man have Judgement upon *an Obligation, ſo 
long as''this Judgement is in force, he may ni 
haye a new ation upon the ſame 'Ovligation, For, 
Intereſt reipublite ut fit finus luttum, +, Iafinitum in ju- 
rereprodatur. A Stature Staple is but::an Obligarior 
recorded, and 6ne Obligation cannot drown another z 
alchough rhey be both for one-Debr, ' and the Obli + 
gee may chilctiven whether he will bring his A&i- 
00.11 H,'4: and 2 Jac, Sir William {ornwalles Caſes, 
and Branthwaytes (aſe, and in every: ludgement, the 
Defendant is amerced ; and ſo he ſhall be amerced: 
ninfmitum,” F -, 9 Ep Kith 


Dowdates (aſe; 4: Jat, Com/Bnco. fols 46," 


IN Debt againſt an Execuror , the Defendant 

pleads , Fully adminiſtred z the Plaintiff ſaith, 
that he had aſsets ar BE, the Jury found aſsets in Ire- 
land. (WLURe 2 SOT OR UT TGC 
1, Reſo]. When the place is. material, the poynt 
in iſsue cannat be found in anorher place. 2.'Where 
the place'is named bur for conformiry, alsets may:be 
found in anorher County. 3. In $ ono iſsue, 


the Jury ſhall find all material local chings in ano- 


ther County, 4. The Jury. by a mean ſhall try lecal 
things in another - County, as a rcleaſe in a,forein 
Country,the Jurors ſhall aſs:ſs damages for.the pre= 
lies of the Land in the other County: - Multa conce- 
diatnr per obliquum, que non &c, bur in caſe of felo- 
y,the Tryal ſhall be where the offence was done! 5. 


| The finding of aſsers is the ſubſtance,and thar itis/1n 


Ireland is ſfurpluſage ; Arhing done beyond rhe Sea 
| S' 3 ſhall 
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260 Boſwell Caſe. Libs. 


ſhall be tryed hereg if the foundation of the ation = 


be here, | | , 


| | Bo ſwells Caſe, 3 Jac. Banco Regis, fo. 48. 


x a Duare impedit,judgment was given, to remove 
the incumbent of the Queen, nor party to the 
Writ, who was preſented, pending the Writ, Refal, 
Thar by the common Law, by admiſſion and inſti- 
rution, the Uſurper gains the inheritance of the ad- 
vowſon,withour regard of the nonage ef the Patron, 
becauſe he is.in by judicial a&, and the Biſhop ſhall 


be ſuppoſed: not to do. wrong to.the Patron, and 


Wy mr aro _ _ urbed to exerciſe his 
funCtien, bur the Ki ave 2 Puare 1mpeditar 
the common pub 35 doth ay put _—_ 
harh right ro preſent, our of poſſeſſion; bur if one 
have'right to collate, it doth; an Infanc by the aR of 
W.2, C. 5. ſhall have a Duare impedit, if a man uſurp 
upon an Infant who had a Mannor, ro which, = 
deſcenr, who ar full age infeofferh.. B. rhe Chur 

voiderh, &c. by the uſurpation the Infant was-our of 
poſſeffion, and his right paſſed not,and ſeems the In- 
fant is without remedy : If a Cleik cometh inby 
courſe of Law,.this gaineth not the  inhericance 


inſt the right Patron, who was: not patty. tothe 


Writ. The King ſhall nor 1ccover damages: by this 
$Searure, for he is not within the firſt branch, Ss tew- 
pus ſemeſpre tranſeerit: nor within the ſecond branch, 


for thar depends upon the firſt, yer he ſhall.countta 
damages. An incumbent ſhall nor be meyedif hebe 


not named'in theWrit,and if he be not admired; &a 


pending the Writ, and lapſe ſhall nor incurr, if the 
Biſhop-be named 'in the Writ, otherwiſe if he. bs. 
not : If he who is preſented pending the Writ, be 


by rightful:Parron or nor, yer he who recoverethins 
| Pare 
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Lib. 6. Connmeſs of Riutlandr Caſe. 267 
91are impedic, ſhall have a general Writ to the Ri- 
roo which he muſt execute of neceflity ; and'after 
chir, the parties may cry their titles, as the Law 
fall devermine. * © | | 


Counteſs of Rutlands Caſe, in the Star-(hamber, 
3 Jacobi, f0. 52. ee 


Har the perſon of a Counteſs or Baroneſs may 

not be arreſted” for Debr or Treſpaſs ; for, al» 
though. in reſpe& of rheir Sex,they may nor fitin the 
Parſiament, yet they are Peers of the Realm, and 
hall be tryed by their Peers, Stzt.z0 H. 6, Pcers of 
the Realm may nor beſworn in wy inqueft;a'Coun- 
eſs in matrying with a Husband,doth loſe her name 
ef a Councels, Ms CODE 

If a Baronefſs,&c, by Marciagegtvarty again under 
the Nobility, ſhe loſerh her dighiry; but if ſhe be 
Noble by birth, or deſcent, yer whomever ſhe mar= 
Tieth, ſhe remaineth Noble ; for Birth-right.is Cha- 
raffer indelebilis, and that Which is gained by Mar« 

tage, may alſo be loſt. by Marriage. 

A Sheriff ought nor to diſpute the Aurhoriryof 
Courrs, but he ought to execute the Writs to him 
lireRed, for thereunto be they ſworn, Serjeant at 
Mace upon a cap, ad ſatis{aciendumy came to the Taid 
Counteſs in Cheapfde, being in her-Coach, and 
touched her body with the Mace, nnd ſaid, I arreſt 
you Madam at the Sute of S. and rhoſe. were all the 
Words that were uſed , and thereupon cothpelled 
the Coach-man to carry her unto the Counter-gate 
in Poodſireet,and the Sheriff rook her into hishouſe, 
Ia this caſe it was reſolved, that the. Sheriff, Bay- 
lff,&c,upon the Arreſt,ought to ſhew ar, whoſe ſure, 
U%tof whar Court,for whar cauſe it 1s, and when th 
proceſs 18 returnable; and _ this general _ 
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Lib6; 
of che Counteſs cannor be ſaid, tha it was by farce | 
of rhe ſaid Writ of Execution, and that this Arreſt 
was of the Scrjants own head, without, warratit, a 
againſt Law, and thar the ſaid' Counteſs wasf: fly 

e 


impriſoned; but ſhe remained in the Sheriffs cuſtody 
7. or 8, dayes, untill ſhe paid the Debt: bur becay 

the Arreſt was, by a feigned AQton, entered inthe 
Counter, the Serjeants were ſentenced, k 


: ' The Lord Chandos Caſe, 4 Jacobis fol. 55. 


J fe King grants co. B. in rail, and in'conſideration 
© of the ſurrender ef the Letters Parents, by force 
whereof the King is ſciſed in fee,granteth to him and 
his wife,and to 2 heirs of B, PL reverfion palſcrh, | 
for the recital chat the King was ſciſed in fee,was bur 
the ColleRion of rhe King, and no pitt of the conh- 
deration or ſuggeſtion of the party 3 And:when the 
King grants land in poſſeſſion, if he had but a rever, 
fion, this ſhall paſs, for he is not deccived: becauſe 


leſs paſles than he inrended. +» ; 
: Bredimans Caſe, 4 Jacobi, Com, Brno. fel. $6,” 


. A Mandeviſeth a rent for life out of a Mannot, 
£ 3 and he deyiſeth the Mannor for years,the termot 
enters, and paysthe rent; after the Term,the deviſe Ml 1 
brings an aſlize againſt che Terr-tenant, Reſol.Pay: 
ment by lefſee for years of the rent giveth no ſein 
to have an aſſize. 1. In reſpeR of the imbecillity 
of his eſtare.. 2, He cannor give ſeifin becauſe bh 
nor ſcifin, and therefore a Pr cipe lyerh not againll 
him,becauſe he cannot render ſcifin;bur he may tak 
ſeifin to the uſe of him in the frechold : A difſeiſor 


may give ſcifin of a rent ſeck, becauſe he hath afr X We 
Holds and it is lawful, 3. A rent ſeek is cecu © Wu 


* Pecih 


Lib, 6. Gatewards Caſe. 263 
ſccu,therefore it behoverh the firſt payment(which 
giveth life unto ir) ſhall be made by a Tenant of the 
Pchold,and in this caſe being created by deviſe, an 
Annuity lyerh nor thereupon, otherwiſe if it be by 
rant ; and Tenant of the freehold ought ro atrorn 
ro 2 grant of ſuch a rent oyer,therefore he ſhall give 
ſciin : Bur ſeifin by a Bayliff is good, if ſeifin were 
had before within 'fixty years, and ſciſin given by 
Tenant at will is good, bur it ought to be pleaded 
5 payment by the leffor himſelf. If the King hath 
rent our of a ville to be paid by all the Inhabitants ; 
= alledged' in general, without naming any, is 
_ 24000 | 


- Gateward' Caſe, 4 Jac.in com. Banco. fol. 59. 


TO claim common rat:one Commorantie & refrden, 
in vita de B, is not good ; for no man may have 
nrereſt in common in reſpe& of a Mefſuage, where- 
& WE inhe hath no intereſt ; For cuſtome ſhould alwayes 
extend to that, which hath cerrainty & continuance, 
and withour queſtion tenant in fce ſimple ought ro 
preſcribe in his own name,and tenant for life or years 
by Elegit ar will,8&c.,in the name of him that hath the 
Fee, and he that hath no intereſt, cannot have any 
common, and none rhart hath any intereſt, alchough 
tbe bur at will, and ought ro have. commo.1, but by 

good pleading he may enjoy the ſame. . 
* No improyment might be made in any waſtes, if 
ms cuſtome ( viz, in reſpe&iof Habitarion, and 
Commerance) ſhould be allowed,for renants for life 
or years ar will, by Elcgit, by Starute, &c, of the 
houſes of theLord,ſhould have common in the waſte 
« the Lord, if this preſcription were allowed,which 
were inconvenient : A Cuſtom that every inhabiranr 
8 B. ſhall have a way over ſuch grounds, either to 
9 4 the 
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264 Catesbjes Caſe... Lib, 6. 
the Church or Market, &c, it is 4 good cuſtom, fg 
that is only caſcmerit, and no profit, and a way « 
paſſage may well [equi perſonam; The Lord canner 
claim common in his own ſoyl, | 
A diverfiry was taken and agreed upon between 
eſcription 'and a cuſtom, a preſcription is alyaics 


alledged in the perſon, and a cuſtom ought alaicy | 
to be alledged in the Land ; for every preſcription 
ought to have by common intendment a lawful com. 
mencement ;z bur otherwiſe of a cuſtom', for thy 
ought to be reaſonable; and ?x terta cap{e rationdhjs 
ly ufitata, as Littleton ſaith; bur ir nee not ty 
- have intendment of a lawful commencement ,- x 
cuſtom to have Land deviſable, or ofthe nature of 
Gavelkind, or Borough-Engliſh, Theſe, and ſuch 
like cuſtoms, arc reaſonable; bur by common ineend: 
ment, theſc canner have lawful commencement, by 
granc .ot a&, or agreement,bur only by Parliamens; 
and the cuſtom in the Caſe at bar was regugnateper 
it was alledped, that the cuſtom of the Town 'wi, 
that every Inhabitant had uſed ro have common 
mow a place in the Town of H, which was another 
_ p 


Catesbyes Caſe, 4 Jac. fo, 61, 


NIx months being half a year (/emeſtre) is given 
ro the Pacron if an be Jo _ = 
according to the Kalender, and not F gia 28 daits 
ro a Month; and the Starute fairh, Si tempus ſemeſtt 
281 tranſievit, adjudicentur damna ad walorem,e) tft 
dimidium ani; and ing cogons, jo Ut be cons 
Arued for the benefit of the Patron, *' | 


* 
. 


ot 
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lib. 6, Sir Might Finchet Cafe. 255. 


Sir Moyle Finches Caſe, 4 Jac. com, bayco, fo. 63. . 


{ Yo Lady M; Tenane for life of the Mangor of B. 
the remainder in fce tothe Lady Finch, ſhe and 
$. her Husband and D.levied a fine to ene of the:de» 
meſns, who grants and renders to, D. tae go years, 
the reverfionto.S. and his Wife,and ber h a wh 


oviſo in the Pecds which. dire 
Fo Reverſioner ſhall emer beſts Hi re; Gre: it 


' was averred, that this was known by the © name of the 


— 


Manner of B. D. maketh his Soy of , three years. of 


2pe Executor, and adminiftrarion was « ammitced to 


.T. S. and his wifc levy a fine of all the Lands.of 
the wife in K, except the # oa of B,'ro the uſe of 
the Feme for life, — remainder to Sir M, F.R.T. 
demiſcth ro Þ, & for ten years, Dame M. .dycth, 

P. L. entrerh , by vertue of a power of revocacion 


| and linfcation of new uſes, $, with the afſcar of the 


lady F. his wife, limirerh the uſes to one who ouſt - 
eth P. I. and makerh a Feoffment ro the uſe of the 
Lady F. for life, the remainder to H. F, 3n tail,P-L. 


 te-enters, Dame F, dyerh, H, F. for rent arrear di- 


| wo, 
Reſo!, By the grant and render of the demeſns 
Fi Mannor 5 is deſtroyed, becauſe in'an inſtanr the 
ſervices and demeſns are ſevered by aft of 'the par- 
ty; but otherwiſe it is,if by a& in Law, as upon par- 
tition ; ſo it is of an advowſon appenderx, &c. and 
upon partition many Mannors may be made of ont, 
bur not by the a&t of the party, »/. B. is execyred 
by the name of a Mannor, 3. Becauſe the intent of 
artics is ſ0, 2, Exception of Miſnoſmer (hall 
” fayoured in Law, 3. Ic is ſuicient in Law in 


my es that a be fg reputed as it is 'named 3 
= l 


a remainder be limited to a Baſtard by he 


name 
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266 Lord Darcies, Caſe. Libs 


name of ſon of J. S. and as to that was objeted, 
that rhis reputarion 1s not time out of mind; thi 
needs nor, if it be of convenient time as this was, for 
it was a Mannor .7e vera before to levy a fine, and 
continue the nam? after, ſo'that this reputation: is 
ſtronger having ſuch a ground)” and reputation ſer. 
veth in Wrirs amicable, glchough 'nor in adverſary, 
© 2. The leafe” made by the | Adminiſtrator dyrazte 
minor etates is good, becauſe the adminiſtration is 
enerat, and nor ' ſpecial ro the benefit of the In- 
ant, bur howſpever this is good during the admini. 
MT SORES ST TINTING TT 

4. P.L:"in the fe of che Lady M. had bur int- 
refjſe Termini, and ſo that arcornment cannot be in 
his life, bur after the death'of the La. Mo. by entry 
of the leſſee the reverſion is in'S, and his wife with» 
our atrornemenr, becauſe atrornement needs not, 
becauſe the reverſion isſetled, and ht hath no means 
ro compel, &c. orherwiſe it is where an artornement 


may be had:and alchough thar P. L. lefee of a lefſec 


of part cannot make an expreſs attornement, yer his 
re-entry ſhall be attornement in Law,ſo he who hath 
intereſſe termini, 'may make a ſurrender in Law, but 
no expreſs ſurrender; and a man of 207 ſane memos 
may make an attornement in Law, but not any ex- | 
preſs attornement, | 


The Lord Darcies Caſe, 4 Jacobi, : Come banc. fol. 70. 


Ender is not neceſſary to have the fingle value df 

the heir male or female; but the heir female 
ſhall not forfeir the double value,becauſe the Statute 
of M:rton is ft ſe maritaverit at the age of 14. yeaty, 
&c. at which time the heir female is our of ward: 
and where by the Starure of Weftmin, 1, cap. 22, its 


provided that the Lord ſhall have-rwo years to make 
»atog ogy : a 


_—_ 
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[ib, 6. _ BarrelsCaſe. .. 267 


a Tender, it giveth not the double yalue, byr if he 
wave the two years,he ſhall have the yalne withour 
Tender 3 quia de-mero Jure, &c. OO 


| | Bujyels Caſe, 5 Jac, Com. Barco. fol. 752. 


F the father make a Leaſe by fraud and dyes, the 


ſon ſells che land knowing or not knowing of it, 
the vendee ſhall avoid ir, 2, If the father makes a 
leaſe to the ſon, who affignerh it over by fraud, the 


father dyes, the ſon ſells rhe land, rhe yendee ſhall 09 


ayoid its 


Sir Drue Druries Caſe, 5 Jac. Cit, Wardor. fol, 73. 


EF [. granted ro the Town of Y.,9yod onines de villa 
Lorinads licet terras,&@ extra libertatem ville, es, 


tenuerunt in (apire, ſe maritare poſſint juxta libertates 


wie previcke ; RD. dyed ſeifed of a houſe parcel 
or a Monaſtery, diſsolved in the rime of H. 8. hold- 


| den in capite, the King grants the wardſhip of his ſon 


tothe Plaintiff, and makes the Ward Knight, the 
Plaintiff brings a valo e Maritagi. ff 

The Charter deth not diſcharge 'the Defendant ; 
1, Begauſc jt is juxta libertates ville predift., and 
the liberties are not ſhewed 2, This Charter cannor 
extend to a Tenure created in the time of H, $, 
3- It is not ſhewed that the Defendant was born 
within the Town, _. | | 

Reſol. If rhe heir in Ward be made'a Knight, he 
our of Ward for his body, becauſe by inrendment 


= 


 heis able to do Knights ſervice, otherwiſe if made 
' a Nobleman, | TY | 


2.By the death of the Tenant the value of the mar- 
riage is. veſted in the Lord, and cannor be deveſted 


by Knighthond, &c, 
WE ue : Zo If 
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he thall-not be in ward ar all. Ty 
4. If making of the heir in, ward Knight ſhall 4, 
veſt the yalue, ir,will be prejudicial ro the Subjeg, 
and re the King, for none will bay their wardſhipy, 
5. After Tender and Refuſal, if-the Heir be made 
Kaight,and marry,hc ſhall not forfeit the double yy. 
luc, becauſe he is our of ward, bur immediarely the 
Lord ſhall have a Writ de walore qi 5 
- This was the laſt Caſe that Sir Johz 
Juſtice of England,&c, ever argued. 


Sir George Curſons Caſe, 7 Jac.Enr. Wardor. fol.71,. 


NG W.L. feiſcd of a reverſion expetant upon tall 
made to his Son) of Land in Capite, Covenants 
M9 ſtand ſciſed ro the uſe of his netce;the Son dycth, 


the King ſhall nor have primier ſeifin, 
t. Refe!. It was colluſion apparent within the 


Sratute of Marlebr, cap. 6. to infeoff the Heir appa- 


rent ; and it he infeoff others upon colluſion aver: 
rable, burno averment ſhall he where the remain- 
der or reverſion is left in a ſtranger, or upon a De- 
viſe. 

2.Or otherwiſe ro diſpoſe in the Scatute of 32 Hg. 
hath relation ro Wills only, for before the Srarute 


every man might diſpoſe of his Lands by AR zte- 


cuted. 
2, The Clauſe in the ſatd Srature which ſayeth 
primier {eiſin co the King, bath relation only ro afts 


executed , for the King ſhall have withour that pri. 


mier ſciſin of the third pare not deviſed, bur without 


tharhe ſhall not have ir of any part conveyed by. at * 


- * 


executed. 


| 4 If rhe Grandfather convey Land to the Solty | 


living the Fatherghis iz-our of the Srarute;orharnle 


20 SirGeorge Curſont Caſe. Libig, 
' 3. If he be Knighred in the life of his Ancefthy, 
".- G46 


opham cit 
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MLb.6;  Bullems Caſe... 269 

Wifthe Father bedead ; and ſo a gifc ro.%a Collateral 

Kioſman, who js. not - heir apparenr, is our of the 

Srarute , for nance will (by intendmemt) . diſ-inheric 
his heir, ro defeat the: King of his Wardſhip, or pri- 

mer in, and ſo is the experience of the Courr of 
Wards, 1 


Bulltns'Gaſes' 5 Fac, com bance,{ol. 79... 


THe Lord may.,have a certain ſumm pro corto ltte, 

for it ſhall be intended ir was grantedat the firſt 
by parchaſe of the. Leer for the caſe of the Tenants, 
fin conſideration of the Lords claiming of it at 


kizown coaſts. every, Eyr; the ;flue was, if the Plain- 
iff was a chief 6X a and by ſpecial verdi& he was 
Refiant,, and certified by the, chief pou cs 

his de- 


E 


to bea chief pledge, and was amerced for 

ulr, It ſeemerh. he was not, ſed maicria predifia 
D gag zn. arbitrie; See 30 E. 3. 23. Of frank 
| HR | | 


Lord Abergavezies Caſe, 5 Fac. com. bance,fo. 78. 


Judgmenr in an AQien of Debr is had againſt 
| joynt=tenant for life, who afterwards releaſcth to 
 Whiz companion all the right, &c. yer that moyrie is 
» Wh liable to rhe Jaeger, and ſo it is of a rent-charge 


during the life of the Releaſor. 


Sir Edward Phyttons (afe, 5 Jac. com. bango, fe.7g. 


Xecutors may take benefit of the Kings general 
pardon, by which is enaQed, thar all ſubjeQs of 
Wi king, their Heirs, Succeſſors. Execuitors, and Ad- 
; WI iniſtrarors,fhall be acquirred and diſcharged of all 
+ Wkences, contempts, &c. and that ſhall be expoun_ 


a 
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270 Sir Edward Phittony Caſe. Lib.s 
ed moſt beneficially for the SubjeQ. ' And furthet 
aoth give and grant all GoodsChartels, Debrs, &. 
forfeited ; And prohibiteth any Clerk ro makegu 
any Writ, .&c. Previded that every 'Clerk my 
make forth cap.ut. at the ſure of the Plainriff "pai 
perſons outlawed, to the intent ro compel them to 
anſwer ; and that the party ſhall ſue forth a ſcir.fu, 
before the pardon in that behalf ſhall be allowe; 
which is as much te ſay, having regard only to the 
Plaintiff; Bur in'regard of rhe Kingzir is an abſolute. 

ardon,and grafit his goods,and e 1S a perſon int 

led. againſt the King, bur not againſt. the yary 
plaintiff. And every perſon by himſelf, or his' Artur 
ny,may plead this a& for diſcharge ; Executorsfl ll 
have reſtitution upen'the Srarute'z 1 H. 8. Alſo'At 
miniſtrators ſhall have a Writ of error upon theFt- 
rute 27 El.” as was adjudged in the Lord Mordadt 
Caſe, 36 El. And yer. theſe Starures ſpeak onlyt 
the party, and ner of the Executors or Adminiſty- 
tors ; and becauſe no Writ can be againſt Execiltory 
they may plead it without Proceſs. "FA 
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. The End of the Sixth Book... 


Lib. 7; Tom. . 
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THE SEVENTH'/BOOK. . 
Poſtnatie' 
"FRE Caſe, 6 Parodi; Banco Regis. fol. \ 


C. by his gardian bringeth an 
Sd aſlize, the Defendants,fay, che 
| plaintiff ought not co be anſwe- 
1 red, Ouia eſt alienigena, natus 5. 
| Nowembrss 4nu0 -Dommi Regis 
Anglie exc. tertio,apud E, 7 
regaums cotie ac infra ligeanciam 
| ' Domini Regus Regnt ſui S. ac ex- 
tra ligeauciam Reg [ut Ang. ec. The Plaintiff de= 
murrerh, 

The Caſe was Adjourned into the Exchequer- 
Chamber,and was argued by two Juftices every day, 
and by rhe Chancellour, and reſolved by the Chan- 
cllour,and all che Juftices (except Walmſley and Fo » 
er) chat the plaintzFought to be uifnred, 

W for theſe fix demonſtrarive Concluſions drawn 
'Wirom the Law of narure,the Law of the Land,Reaſons 
Stare, Authorities of Records, 'and Book Caſes. 

1, Every one that 18 an Alien by birth, may be or 

. Wight have been,an enemy-by accident bur C. could 
{Wrer be an enemy by any accident whatſoever ; 
- M9, no Alien by birth. | 
HY "2. .Whoeſoever are born under one natural lige- 
"  Wce}, due by che Law of nature to one” Soveraign; 
> are 
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272 Calvines Caſe. Lib,7, 
are natural born Subje&s ; bur C. was bor under 
- one, &c, ergo, a natural ſubje&. | 

3+ Whoſocver is hora within the Kings'prorefti. 
on, is no Alien; bur C, was bern under, &c, ergo, 
he is no Alien, - | 

4. Every fwanger born, muſt ax his birth be ci 
ther amicus,or inimicus,bur C.at his birth could nei- 
ther be amicus, or inimicus, becauſe he was ſubditys, 
ergo, no ſtranger born. | 

5. Wharſoever is due by the Law of man, may be. 
alcered, bur narural legeance of the ſubje& ro the 
Soverain, cannot be altered, ergo, nor due by mans 
Law. ER | = ky; 

Laftly, whoſoeyer at his birth cannor_ be an alia 
ro tho King of F. canner be an alien ro any of hy 
fubje&s of E. bur C. ar his birth could be-no alley. 
to the King of E, ergs, he cannot be an alien to 
of the ſubjeQs of E.The Major and Minor botiis 
Prepoſitiones periÞicue vere; and although 4fevigq Bl | 
aicitur ab aliena Gente : yer rhat is all one, as Altve By 
ligeattie,and argumcnts drawn fromErymologics ae Wl 
feeble; for Sepenumers ubi proprietas verborum uith Wi: 
ditur,ſenſus veritatis amittitur,. yer when they agree MI; 
with Law, Judges may uſe them for ornament; and BY 
_ divers inconveniences would follow , if the Plea ( 
againſt the Plaintiff ſhould be allowed : For fir, 
maketh legeance local, whereupon ſhould fallow 
rf aſerance which is univerſal, ſhould be cot- 
fined within Jocal limits. 2. That theſubje& ſhould 
nor be bound to ſerve the King in Peace or in WY 
out of thoſe bounds, 3. Ir fhould illegicimare wan» 
which were born in Gaſcayn, Guyen, .Nermendys #: 
and divers others of his Maje ſtiss Dominions) whil 
. the ſame were in aftual obedience, And laftly, cul 
ſtrange and new deviſed Plea inclineth too much 
conarenance thar dangerous andi deſperate exrour 


; 
ſy 


6 | = 7 TER 
T4d:'7. Bulwers Caſe. 273. 
"WY the Spencers (wiz, ) Thar the Homage and Oath of le- 
geance,was more by reaſon of the Kings Crown;(tha 
MW is, of his politique capacity) than by reaſon of the 
Wl perſon of the King, which was condemned by two 
MW Parliaments, onein the Reign'of Z.z, called Exili- 
in H TORTS le Spexcer ; andthe other in x Z, Js C.'Ie 
' WH No one Opinion in att our Books is againſt this 
\ WH judgment. The Lord- Chancellour and twelve: of the 
Judges, concurred in one opinion hereinz.arid not in 
Wl 27 remembrance ſo Honourable and Intelligent an 
WH Auditory as was at this Caſe, | | 4 


Bulw:rs Caſe, 27 Elize fol. x. 


| Recovered againſt the Plaintiff in the com- 
mon place, and dyeth ; the Defendant nr the 
name of H. outlawed the Plaintiff, who brings an 
Ation of the Caſe in N, where the firſt Aﬀtign was 
brought, and recovered, for there was the viſible cor- 
te; when matter in one County .dependeth upen 
matter.in another County, the Plaintiff may chooſe 
n which County to bring his Aion (except thar 
the Defendant upon general iſsue-pleaded, may be 
prejudiced of his Trial,) as if two conſpire in one 
County, to Indite "one in another County, and do 
t an Action may be brought in cither, bur if he be 
Indited, bur not by them, there it ſhall be brought 
Where the conſpiracy was. If Manaſse be made in 
E. whereby my Tenants recede into L. an Action 
ſhall be brought in E if an ARtion be-founded upon 
two things, material and traverſable in two ſeveral 
Counties, ani Aion may be brought in any of them, 
Annuity granred in one County to be paid in 
*Wrother the Aion ſhall be brought where the granr 
"W's, he who is robbed may have an appeal of felo-= 


ſy, in every County where rhe goods came, but of 
- 'E rob- 


n F 
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27>... Sir Miles Cerbets Cale.” Lib. 7, 


robbery where the fa&X was done only ; A leaſe for 
years'in eric County, -of L:nd in another, Debt 
ſhall be brought, where the leaſc,. was made, and 
Wafte where the Land lysth 5 every Aion which 
eorcernethi rhe life of a man ſhall be brought where 
che offence is commirtcd : Every iflye which ati- 
ſeth upon an Aion, an which Land thall be recoye- 


red, ſhall be brought where the I and 7 nk as in. 
righr'of ward of Land, or body, or intruſion of ward, 


and fo; feirure of Marriage, and /lere Maritagin 
and Onare i#pedit : but raviſhmenr of ward, where 


the raviſhment was; and a Ouare no4 admniſit, whae 


the refuſal was, before the Stature of 27 R.2.c,10, 
And Aion tor Land 'in divers Counties, or far 
Common in ene County appendant to Land in ane 
ther County, ſhall be broughe by ſeveral Writs in 
both Counties, but now, 1r confpaio comtatum © 4 
per gue ſervitia ſhall be brought where the note of 
the fine is levyed, * 


Sir Miles Corbets Caſe, 27 Eliz, ia Scaccare, ſol, 5, 


RES! Thar the ſpecial manner of Commonin 
Norf. called Schacpe, to be taken in arable land 
afrer harveſt until ſowing begin, is good, Relol, alle, 
If in D. there are fifty acres, and in S. 1oo !, who 
ought to intercommon for vicinage, D. cannot put 
in more in their Common than it will depaſture,and 
lo to eſcape reciprocally; for the original cauſe d 
rhis Commen was only to prevent ſures in Champ 
on Counties, «., ; 


% 


Caſe 


MLib. 7. Sendills Caſe. 275. 


Caſes npon the Statute of 13 E.1. of 
Wincheſter upon bu: and cry. 


Seaxdills Caſe, 27 Eliz. in com, bance;fo.6. 


A Robbery for which the Hundred muſt anſwer 
by force of the ſaid Stature, is ro be done open- 
ly, ſo as the Country may take notice” thereof them- 
ſelres ; but a Robbery done ſecretly in the houſe, 
the Country cannor take notice thereof : for every 
one may keep his houſe as ſtrong as he will at his 
p:ril;* for it was adjudged in 4ſhpoles caſe,rhar the 
party robbed, needed nor to give notice thereof t& 
he Country 3 fot it may be that the party robbed 
35 bound or maimed, &c.” ſo as he could not make 
we and cry to give notice. A Robbery was done in 
{iary preſently after rhe Sun ferring during day- 
lionr, and it was adjudged, that the Hundred ſhould 
anſwer for the ſame; for it was a conv-Jnienr time 
formen to travel, or to be abour their buſineſs. 
One was killed in the evening and eſcap2d, and by 
he common Law the Town was amerced ; for rhat 
8 accounted in Law parcel of the day, and not of 
henight Bur by che Starute 27 Elig cap. 13. none 
hall have aftion upon the ſaid Srarurte, except the 
arty robbed, ſo ſen as he may, give notice of the 
ame to any of the Inhabirants of any Village, Town 
r Hamler, next t9 the place where the Robbery was 
Ione ; and, if they in purſure apprehend any of the 
Menders, thar wall excuſe rhe Town, | 
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276 AMilbornes Cale. Lib. 
Mailbernes Caſe, 29 Eliz. 'a Com. Banco, fol. 6, 


F © mhagrol/ was done inthe Morning ante lucem the 
: 3 Hundred ſhall not be charged; C7 quzs fe!omy 
ecciſus furt per diem, ifs felo captins full, tota villas 
tr amercactur. 


The Earl of Bedfor1s Caſe, 29 Elix. fol. 7, 


1. Z/0l. If Tenant in tail make a voydableled 

for years, and dyeth, his heir in ward to the 
King,or other Lord, the Lord ſhall avoyd this leaſe; 
bat if an Infant make a feoffment, the Lord by FC. 
cheat ſhall not avoyd it,but a gardian ſhall becauſe 
he doth it in right of the infant, 

'2. This avoydance is but during the intereſt ofthe 
Lord, for afterwards the heir may make it good: 
But if he who hath a particular eſtace avoydethan 
a& in all, after his Intereſt determined, it ſha)l nat 
be made good:as if a feme be indowed of an appio- 
priation, and her Clerk induQed, the appropriation 
3s defeared ſor ever; ſo ifa teme Covert (as a fene 
ſole) levy a fine, and the Baron enters, and dyctiy 
the Conuſee ſhall not have the land, for the eſtates 
wholly defearcd, , 


Ugbtreds Caſe, 33 Elix fol. 9. 


Tic M. of W granted the Captainſhip of a Fol 
to the Plaintiff ard for exerciſing of the ſaid of- 
ce and for finding a Maſter-Gunner, and ſix Soul- 
diers-granted rohim an Annuity of 32 {. per annitly 
the Plaintiff brings an Annuity, | 
1. Except. It coth not appear by the Count that 


the Mihath power to grant this office, Voz allocatin 
?.. The 


MLib.7. Englefields Caſe. 277 
2. The Plaintiff dorh nor averre che exerciſing of 
ve ſaid office 3 No# allocatur, for if he had notuſed 
i, that ſhall come in on the other part, becauſe this 
52 condition ſubſequent, and not precedent, bur jf 
n2 be to have a thing in conſideration of an A ro 
be done by himzthere he mult ſhew the performance, 
b-cauſe that amounts to a condition precedent, as in 
{bt for ſalary, bur if each party had equal remedy, 
ne for the money, and the other for the a to be 
lone, there the Count ſhall be without ſhewing the 
erformance, as if one Covenant to ſerve, &c. and 
he other Covenants to give money, &c. Bur al- 
hugh thar an intereſt veſted is to be deveſted by 
jon feaſance, if ir appear to the Court that an ation 
nor. maintainable ewirhout the doing of it, there 

e doing of it muſt be averred z as if an Abbot ſole 
rants 2N annuity to ], S. pro Conſulte, &c, iN ation 
roupht againſt the ſucceſlor, he muſt averr that he 


14 given Counſel, &c. ro the uſe of the Houſe, 
cherwiſe if againſt the grantor, | 


Evelefields Caſes 34 Elix, in Scaccario. fol, 11, 


'R F. E, covenanted to ſtand ſciſcd to the uſe of 
) himſelf for life, the remainder to his Nephew, 
roviſo that it ſhall be voyd upon render of a Ring 
yhim,after he was attainted of Treaſon, and all his 
hericances forfeited by Statute; the Queen leaſerh 
the Defendant for forty years, by Statute it was 
adted, that every one who had a patent cf land of a 
{on atrainted, ſhall exhibit ir into the Exchequer 
thin rwo years to be inrolled ; one authorized by 
eters patents in . the name of rhe Queen renders 
tRing inthe life of Sir Fr, the Queen bringeth 
ruſton. | 
1, Reſo!, When the Q. tenant per a tter vie leaſerh 
T 3 , for 


c 
bh. 


"MN 


2.78 E »olefielas Caſe. - Lib. 9 
for years, this is good without recital of her eſtar, 


for it 3s leſs than her eſtare, as if the grant Tot þj. 
lum ſuum ; for there is no torte, and ſhe is note! 


ceived 


' 2. Thar this condition is given to the Q. but oþ. 


jeR.r1.Thar ir was inſeparable from Sir Fr,for higin. 
tent was the ſubſtance of ir, and his intent cannath 
transferred over. 2, Natural affe&ion is made. the 
Judge, whether the Nephew deſerve that theuſ 
{hall be revoked, and in ſo much thaa natural afe. 
Rion cannot be transferred, no more can this condi. 
tion which was created by natural affe&ion, and nx 
rural affe&ion derermineth the eſtate. 3. Alrhouph 
the benefit of this collateral condition be given to 
Q. the performance is nor, As to the firſt and: 
cond ; it was anſwered, Thar the condition is only 
the ſubſtance, and all rhe refidue is bur a flouriſh 
and that is not an inſeparable condition ; fer an 
one may tender a Ring as well ashe. _ . 

As to the third ; The performance is given tothe 
Q. as incident to the condirion, 

4. It was obje&ed, Thar the eſtate of Sir Fr, ws 
nor {ubje& ro the condition, becauſe he was not po 
ſeſled by limitation of uſe, and by 27 H, 8, buthe 
was ſeiſed of his ancient inheritance, ergo, the leak 
ſhall nor be avoided in the life of Sir Fr. It was at 
ſwered, That Sir Fr, was ſeifed by limitation of ul 
and that the leaſe ſhall be avoided. 

5. It was objeRted, Thar the Q. having made til 
leaſe, being ſeiſed per auter vie, by her owna&i 
ſhall nor defear ir after : It was anſwered, Thati 
Q. ſhall avoid it, for her grant ſhall nor inure | 
rwo intents; x.To make the leaſe,&c. 2, To ſulp® 
the condition;and when the Q, had two rights, 
ſhall nor loſe both without ſpecial words. 

6. It was objeQed, That this tender ought 1 

| | OUR 
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Lib. 7- T he, Caſe.of Swany- 279 
Wound by office, becauſe MALLET pars ; and.if it be 
alſc, the party hath no remedy,becayſe rhe Certif- | 
ate is not traverſable : It wes anſ\vered, Thatr/Cer- 
ficares which. inform the Q 'of her tile, are-rra- 
erſable ; but Certificates, which'are in natufe of 
yals, arc not : alſo by the Tender the uſes are 
lzrermined, and by the artrainder, and the :a&t of 
22 4.8 the land is veſted inthe Q 
|. was objeted, Thar the conveyance was void, 
xecauſe it was not inro[led within two years, as the 
Sratute requires, and ſo Sir Fr, was ſeifed infee; and 
he leaſe nnavoidable, Ir was anſwered, Thar it was 
endred in the Exchzquer to be inroHed within two; 
years, which is all the Starure requireth ; the forfei- 
ure was eſtabliſhed by a ſpecial a; 3 5 Eltz, - 


The Caſe of Swans, 34 Eli% fo. 1 5, 


Game of Swans in a common River are ſetſed in- 
totheQueens hands upon office foung,1.Y. pleads 
that Abbas, &c. gaviſfi fuerun' toro ons ol 0m1inm 
rgn071m 1 afuarta predifÞ.nidifican'inmand makes 
her ſelf title ro them and prayerh an ouſter Le waine: 
All wild Swans in a common River who have, g2ined 
their natural liberty, may be ſciſed for the King ; 
becauſe they are Yolatil:a regalia, bur a ſubje& may 
havethem in this own River; . and if they efcape ino 
a common River, he may rake them again ; 'upon 
freſh purſure, Cygners ſh1ll be divided between the 
04ners of the Swans equally, 'bur upon the Thames 
the owner of the Land ſhall haye the third by the 
uſtom : whoſoever hath a Swan wark, muſt have 
it by grant of the King, Or preſcription, and he may 
prant it over, and he ought to have freehold of five 
Marks per annum, by the Stature of 22 F.'4. 6. 
& man may preſcribe to have wild Swans, byr nor 
&- _ 
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280 Sir Thomas Cecils Caſe. Lib. 1 


as here, bur that. the Abbot, &c. have uſed to take o 
them iro their own uſe, and therefore adjudge| 
againſt ]. Y, A Swan may be an eltray, and ſo cn 
not any other fowl, © | | | 


Sir Thomas Cecils G aſe, ao Elix, in SCaccaii, 
; fol. 15, : | 


IR T.C. centred i;:to an obligation to the Que 

to perform Covenants, and ſhewed in the Ex. 
chequer-Chamber marter of equity ro diſcharge hin 
of rhe ſaid Debt,.according to the Statute of 33 H8, 


c. 39. CSS IO by 

* Reſol. That branch of the Starute which giveth 
liberty to the SubjeR ro plead matter in equityin 
barre of Debr due unto the King,extendeth to Debts 
due at the Common Law, as well as by the Statute, 
hecauſe the Statute gives more ſpeedy Temedy fa 
them, and ſo within the purview thereof, and ſothe 
other proviſo of equal x poles of Land Subje&t 
Debts of the King is general. 

2. The Court of Exchequer- Chamber in this 
may decree upon Engliſh bill, although char Procel 
be in the Exchequer at the Common Law, becauls 
ro that purpoſe they are as one Court, | 

3. An Obligation co perform Covenants alt 
Breach of them is within the Statute, 


The Lojd Anderſ ons Caſe, 41 Elix. ii Scaccar, fol. 11 


TEnant in tail js bound by recognizance to ].$ 
A whois attainted, Tenant in tail dyes, his i 
aliens Bona fide, the King ſhall: nor extend ts 
lands by the Stature 33 H,8.c.39, _ 


= 


. 2, 'Before that Statute the King could nor exte{ 


Jands in the hands of rhe iſsue' in Tail; for the De 


1 


Lib. 7. Butts Caſe. 281 
of his aunceſtor, becauſe he was bound by W.” 4 De 
D0llS. 

2 By that Statute lands are extendable in the 
hands of the iſsue in rail ; for, Debr due to the King 
by judgement, recogn.zance, obligation, or other 
ſpecialtyz and other cafes are out of the Stature, 

3. The Alience-Bo3a fide is not within the Statute, 
becauſe favoured as a purchaſor, and he is a ſtranger 
ro the Debt, and comesin upon gond conſideration, 
and benekit is given againſt the iſsLe in rail, which 
was not before. | 

4. Debrs due to a SubjeQ and forfeited ro the 
King, are not within the ſtatute, for they are not due 
originally ro the King by any of the ſaid four wayes 
mentioned in the af, 16.7% 


Buits Caſe, 42 Elix, in Com. Banco: fol. 23. 


A Seiſed of black acre in fee,and of white acre for 
years, grants a rent charge to B, for life, with 
diſtreſs in both, B. diftrains, and avowes in white 
acre, and good, | 
1 Refol. White acre is charged daring the term 
and life of B. h 
2. All the renr iſsveth out of black acre, for as an 
_ eſtate of freehold it cannot iſsue outof white acre, 
cor as freehold our of black acre, and a chattel our 
of white acre, becauſe intire, . it cannot be conſtrued 
to be two rents cgntrary to the intent of the parties, 
and therefore an acceptance of a Leaſe of white acre 
doth nor ſuſpend ir, and in an aſſize black acre only 
ſhall be put in view. 
3. Although the rent iſsuerh only our of black 
acte, yer white acre 1s charged with a diſtreſs. If 
a rent be granted our of three acres with clauſe of 
diftreſs ip one;this 1s arent ſeck for all,yet the gran- 
rec 


% 


282 Halls Cafe. Lib.7, 


ree ſhall diſtreig in.the third Acre for it ; ſo if a renx 
be granted to two with clauſe of diſtreſs ro one of 
them: bur a rent may be ſeck, and charge at ſcveral 
times; and therefore if a rent be granted in fee with 
diſtreſs for life, it is a reat charge for life, and ſeck 
after; bur if the clauſe of diſtreſs be for years, it is 
a rentsſeck for all, becauſe the freehold 1s ſeck, 

The avowry was inſufficient. 1, Becauſc he ſaid, 
the rent iſſued out of white: acre, where it iſſued our 
of black-acre; ard,although che Plaintiff had diſclo, 
ſed the truth in his plea in barr, this doth not ſalve 
the matter in ſubſtance vicious in the avowry. 2. He 
deriveth the rent out of white-acre, /:rtute cujus, he 
was ſeifed for life,which is repugnant to have a free-? 
hold our of a Chattel , and ſo judgment was given 
againſt him for inſufficient pleading. 


Caſes of Duare Impedit. 


Halls Caſe, 31 Eliz. fol. 25, 
A Qunare Impedit againſt the Biſhop,and Incumbent, 

withou: naming the Patron,che Writ ſhall abate, 
x. It is not reaſon the: Patron ſhall loſe his Pacron»' 
age, without being named in caſe where he may be 
named, as here. 2. The Incumbent at the common 
Law could not plead ro the Patronage, and rhere- 
fore it is no reaſon thar he who cannot plead be na» 
med, 'and he who can omitted; bur now rhe incum- 
benr may plead ro the Patronage by che Statute of 
25 E3.cap. 7. which inablerh the poſſefor ro coun- | 
terplead the title of the King, and by equity agunſt 
2 common perſon, in the one caſe. afrer induction 
in the other afcer inſtirurion : Bur in caſe where the 


Patronage ſhall not be recovered, or that the Parron 
cannot 


Lib. 7. Sir Hugh Portmans Caſe, 283 


cannot be named, as in the Kings Caſe, a Oyare im- 
| pedit ſhall be againſt the Incumbent ſole, or againſt 
him and the ordinary ſo if a Biſhop diſturb and d ye, 
it ſhall be againſt the Incumbent fole,if a Patron be 
named and dye, if the Writ ſhall nor abare, he ſhall 
be out of poſſeſſion, and if ir ſhall abare, rhe torr 
ſhall not be puniſhed; bur if the Patron be pur our of 
poſſeſſion, he hath remedy by Writ of right, andir 
ſhall abare, the Plaintiff is withour remedy, there- 
fore the Writ ſhall ſtand, 


Sir Hugh Portmans Caſe, 49 Eli. fo. 27. 


JF the Plaintiff in a Puare imped:t, after appearance 
be non-ſ{ute, or diſcontinue, or be made a Knight 
Pending the Writ, this is peremptory, becauſe it is 
his own a& ; otherwiſe if the Writ abate for defaulr 
of form, or by miſnoſmer, for this may be the de- 
fault of the Clerk. 


Bashervills Caſe, 27 Eli, fol. 28. 


k H-ws deyolveth to the King to preſent by lapſe? 
the Patron preſents one who dyeth, the King 
| hathloſt rhe preſentation, for he having the firſt 
preſentation, heſhall not have the ſecond : other- 
wiſe the King may ſuffer trangers to preſent one of- 
ter another, and take his turn when he pleaſerh, and 
by that means the Patron ſhall be in a manner diſ- 
inherited ; and the ſtatute of Prerogativa Regi,nul- 
lum tempyes Occurit Regi, is to be intended when the 
King hath a permanenr Title, and ner trankirory, 
when time is the ſubſtance of his Title. 
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284 HMannas Caſe? Lib, 7, 
Mauids Caſe, 43 Eli, fol. 28. 


N caſe of a re-entry for non-payment of rent, of 
when 'any ſum, Nomine pens is to be forfeir, 

in both the caſes Demand ought to be made preciſely 
on the day, a convenient time before the ſetting of 
the Sun, in the one caſe in refpet of a condition, | 
and in the other in. reſpe& of the penalty 3 bur in 
caſe of diſtreſs, he that hath the rent may demand 
the ſame at what time pleaſerh him, for no loſs or 
penalty inſueth thereupon, but only a remedy to 
come by his rent, and if demand be made any time 
after the day and before the diſtreſs, ir ſufficerh, 


Diſcontinuance of Proceſs, Es by the 
death of the Queen, Trin, 1. Ja- 
cobi, fol. 29. 


1]Po" a general reſummons,. the original, and the 

iflue are revived, and not the 'mean proceſs, nor 
Voucher,nor Garniſhmenr, bur all the Proceſs is re- . 
vived upon a ſpecial reſummons, bur not in aid 
prayer; for if a Verdi& be given,and the Kirig dyeth 
before the day in banck, becauſe there ſummons ly- 
cth nor, therefore he ſhall not have reſummons, bur 
in caſe of verdiQ, he for whom ir is given may have 
his judgement upon Scire facias. Bur now, by the 
Stature of x E. 6..an atjon,ſute, bill,or plaint, ſhall 
not be diſcontinued, if they are returned, other- 
wiſe if not, becauſe the Statute ſaith, Depending. 
If one deliver an appeal to the Sheriff within the 
year, andthe King dy-th, for necefficy the Plaintiff 


. . *£E | 
thall have a Certiorai,and reatrachment : ſo if ator- 
medon 
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medon be brought within a year aguinft the pernor , 
of the profirs ; offices of Sheriffs, not being of in« | 
herirance or by Charter,are determined by the death 
of the King, Sures depending in inferiour Courts 
are our of the Starute ; if the King dye afrer infor- 
mation preferred by him, all the proceeding is loſt, 
but the information ſhall ſtand. 1. Becauſe this is 
a record forehe King, which ſhall nor abate, 2, Be- 
cauſe informations upon certain Statutes are to be 
preferred within certain time; but if the King bring 
an original and dyethis-is loſt;if one plead ro an In- 
di&tment, and the King dye, he ſhall plead De nov; 
bur if he be conviRted, Judgement may be given in 
the time of -anorher King, by the ſaid Statute, and 
not before. 


Caſe of 4 Fine levyed by the King, tenant mm tail, fo, 32. 
Achae/mas, 2 x ry 


Afine levyed by the King, tenianr in tail by gift 
_ of his aunceſtor who was a ſubje&, barrerh the 
tail, 21, Ir is reaſon, that as the King isbound by 
the Kature of W, 2. De donus, that he ſhould have be- 
ncft of rhe As of 4 H .7. & 32 H.8. 2. A general 
ſtarure bindeth the Fing of Lands deſcended from an 
aunceſtor a ſubje&, bur nor where it deſcends from 
| anaunceſtor who was Kingzexcept in ſpecial caſes. 
3, The ifſues of the King ar the time of the levying 
of the Fine are ſubjeQs,therefore within the ſtature, 
and it ſeem'd ro them thar there ought ro be Lerters 


Patents to give power to the Coniſce ro enter into 
the Land, Fe 


Newills 
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Nevills Caſe, 2 Facobi, fo. 33. 


"PR dignity of an Earl intailed, is forteitable for 
reaſon. 1. Reſolved, this is within the Statute 


of I”, 2. De dons. and experience 15,to give dignities 


in tail, with remainder over 3 alſo, this was an of- 
fice anciently. and offices may be intailgd. 2, Adig- 


nity may be forfeired at the common Law, by a con- | 


dition in Law, for the Office of Earl was, ad conſu- 


lendum Regem tempore pacus, & defendendum Regem 


rempore betli ; therefore he forfeirs it when he rakes 
Counſel, and arms againſt him, 3.If it were not for- 
feited by the common Law, yet it is by 26 8.8, 
cap. 13. by this word Hereditament, and the words 
uſe or poſſeſſion which are added, are to ſhew, that 
every-Hereditament ſhall be forfeited 3 ar rhe com- 
mon Law; Donee in'tail had poteſtatem alzenandi poſ 
prolem ſuſcitatam, bur if he retain the land himſclf, 
he hath no abſolute fee 3 for none ſhall inherit but 
the heir, per formam dont; ſo it is now in caſe of an- 
naity, and other things our of the ſtature, 


Penall Statutes, 2 Fac. fo. 36. 


VV a Statute is made by Parliament , the 
Y King cannot give the penalty, benefit or dil- 
penſation of the ſame ro any ſubje&, bur the King 
may make a N97 ob#apte, to diſpenſe with any patr- 
ricular perſon, that he ſhall nor incurr the penalty 
of a ſtature, and the King after aforfeiture or penal- 
vl of a ſt2ture by judgment and recovery may grant 
rhe ſame to any of his ſubjef&s, by way of reward 
and all rhe Judges of England ſubſcribed to this, the 
eight day of November, 1604, 


Lilline fonts 
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Lill:ngſtones Cafe, 5 Jacobi , fo. 38, 


AEnanr in toe grants a rent- chargez proviſo, thar 

the perſon of the grantor ſhall not be charged : 
the grantee acknowleigeth a recognizance accord 
ing to 23 H, 8, and after 'releaſeth ro the grantor, 
the coniſce ſuerh an extent, and brings debr againſt 
the grantor Teryetenant, x, Reſolved, the rent is 
extendable; for notwithſtanding the releaſe it is Iz 
iſſe, as to rhe Coniſee, and cannot be diſchirged by 
the aR of the Coniſor; alſo, rhe extent rclateth ro 
the judgment, at which time it was extendable, Sec 
the Lord Aburgavenies Caſe, in the fixt1 Report. 
2, Dcbr lyeth not ſo long as the extent indureth , 
for ſo long the rent hath continuance, although rhac 
by the releaſe the free-hold be determined: if a rent- 
charge be granted for life with proviſo» as above 
ſaid, if the rent be determined, debt lyeth againſt 
the grantor, becauſe he had no other remedy. 


Bedels Caſe, 5 Jacobi, fo. 40. 


D . B, covenents in conſideration of paternal love, 
&c.to ſtand ſeiſcd to rhe uſe of. himſelf for life ; 

the remainder to his wife for life, the remainder 
Over. $, Reſolv. Alchough the conſideration in the 
deed runnerh not to the wife, yer another confide- 
ration may be averred, which ſtands with the Deed. 
The limication of an uſe ro the wife importeth 2 
conſideration in it {elf fo if it be te any of his blood, 
bit if he covenant in conſideration of a 1001, to 
ſtand ſeiſed ro the uſe of his Son, nothing paſſeth 
until Inrollment, quia expreſſum facit cefſare Facutan. 


V. 


Beresfords 


Peresfords Caſe, 5 Jacobi, fol. 41. 


AN uſe is limited to A. B. and of the heirs Mals 


of the ſaid A, lawfully begotten, this is fee rail, 
notwithſtanding the words(of the body) be wanting, 
and thar (lawfully begorten) are implied,for no heir. 
ſhall inherir,who is nor lawfully begotten.Reſolved, / 
that tozercate an inheritance,the word{ Heirs]is ne-- 


ceflary, but the words de corpere are not neceſfaryy 


make an eſtate tail, if there be words which Tanta» 
mount;zand here.the ſenſe according to the intent of 
the Donor, is of, or by the ſaid A. lawfully begotten, | 
A gift to a man & heredibus de ſe exeuntibus,or He- | 


redibus ſts de prima uxore ſua, axe eſtates tail, 


Kenns Caſe, 4 Jacobi, fo. 42. 


. K had iflue by E.S$-;3 M. K. and they are di 


vorced,, and the Marriage ſentenced void, 
C. K, marrieth F. they have iflue E. K; C. dyctt 


E. K. is found by office to be Heir ; M and W. het 


Baron preferr a Bill, in the Court of Wards to t:4 


verſe the office, to which 'the Committees of the 


Wardſhip anſwer, one of the Commitrees dyeth, 


M.and W. ſue a Bill of Reviver,and M. having flue. 


F..dyeth ; her iſſue, and R. her Baron, bring a n& 
Bill of Reviver. 


1, Reſolved, So long as the ſentence tands.in 


force, the iflue of the firſt feme is a Baſtard, becaule 
the ſpiritual Judge hath juriſdi&ion thereof,and out 
Law giveth fairh unto it: Sentence of divorce m3) 
be repealed afrer the dearh of rhe parties, - Þut 
no divorce can be after their death, for that will Bar 


ta: diſe the ifſue,and the Court of the King hath 
a 
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all of ir originally, nor being hindred by any ſen. 
rence. 

2. The Plaintiff ſhall nor have a traverſe withour 
an office found for her, for the King being ſure of 
wardſhip ſhall net be ouſted by one, before that he 
be ſure to have benefit by him; and 2 EZ. 6. cap. 8. 
doth nor extend to give a traverſe withour office, bur 
if by two offices two are found'Heirs, whereof one is 
within age,.. by that ſtatute the other may trayerſe 
immediately. - | 

3, A bill of reviver upon a bill of reviver,ſhall not 
be ſuffered,for the infiniteneſs, no more then a Writ 
by Journeys accomprs.By all the laft bill was abſurd, 
which prayeth thar the firſt bill be revived, becauſe 
M, "_ dead, but ix ought ro bethat her Heir may 
raVertlCcs 


The End of the Seventh Books 
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da rgddeererereratepaugs 


The Princes Caſe, Facobi in Chancery, fol.t. 


SHE -, Queen, 37 El... grants 
three Mannors, parcel of the 
dS Dutchie of C. ro H. L. and G, 
B&  M. The King :( at the ſupplicari- 
a onof the Prince) brings a Sci- 
Sl SE re facias againſt the ſaid H. I. 
VIS Lands. H. to make Liyery to the 
Prince, by force of the ſtarute; of 11 E. 3. H.L. 
pleads Nul{ftel record, $, H. pleads the patents with 
a Nox, ob[tazte 32 H, $. whereby theſe Mannors were 
made parcel of, &c. and the A& of Confirmation , 
43 Eliz, Asto the plea of H. L. the Arturney ſhew- 
ch an Inſþeximus, and demurreth. upon the plea of | 
the other ro, who joyn, and as Amici. curiay re 44g 
part of the ſtarute of x K; 7, touching the Durchie, 
H. L. demurreth: | DS 
x. Reſoly, the Charter of creation of the Prince, 
Duke of C. 11 E. 3. is an AQ of Parliament , for. 
ſuch a limaitation to the firſt begorten Son is void 
without ſtatute; for if Grandfarher King:the Father 
Duke, and Son be, if the King dyes, rhe Father is 
King, and the Son Dukezby rhe ſaid Rtarute, againſt 
the rules of Law. | 
2. The Lands cannot be ſo annexed to the Dur- 
chie, that they cannot be ſevered without ſtature. 
3.The eſtate is limited ro ceaſe when the King hath 
no firſt-begorren Son, and ta revive whien he harh, 
V > (arg which 


_ _—_— 
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which cannot be without ſtatute. 4, It ſhould be 
abſurd, thar fix being then created Earls, thar their 
creation ſhould be firm, and the Creation of the 
Prince voyd, DEIE 

5.1n the Charter there is De communi concilic Pre- 
laterun, &c.and inthe end, Per zpſum Regem,& 10« 
tum concilih in Pariiamezto ; ſuch an AR as begin. 
neth Rex Statuit, and alwayes reputed for a ſtatute, 
ſhall nor be'drawn in queſtion; but if ir be Rex ex | 
aſſeaſu rhe Commons or Lords, omitting the other 
part, it is voyd, , 2. The ſaid Charter having the 
force of a ſtatute, is good; withour ayd of any"other”. 
fare, houbh the King in his «ire f@ctass; 
recite another A for this ſurplus.rhe Wrirſhallnor © 
abate,  3., The Prince had rhe Dukedomg.iuf Fee, 
for it, is an inheritance, becauſe '21 E, 3. 4t:::xhe. 
Princeſs was indowed, and: it is no eſtate tail be- 
cauſe jr is nor' Emited of what body it ſhall come, 
but only thar'they ſhalt be-Heus ro rheblack Prince, 
4. Againſt the general ſtarute Nl 1tel recorde ſhall 
no: be pleaded,for although ir be loſt, yer the Judges 
ought to' take notice of it, and rhis is ſuch an 'one 
which concerns the Prince; -and the ſtatute of confir- | 
marions doth nor -extend unto it . 2, Becauſe this 
hath a ſpecial relation ro certain defets, as Miſnoſ- 
met, &c. 2. .Patcnts are. made good only againſt 
the King, ſaving rhe right of others, therefore the | 
"bias righr'is ſaved : Ina Scire facias the King or 
Prince hay teply, bur the moſt formal way' is, for 
the Attorney. to reply, as here he did ; No ſon of the 
King but his/farft begotten, ſhall be Duke of C, al- 
rhoughhe be heir apparert ro'the Crown, 
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Calyes C.ſe, 6 Eli Baxco Regis, fol. 32. 


1.1) Eſolved, that to maintain an a&ion againſt an 
= Inkeeper for goods loſt, &c, it ought to be 
a common Inn. 2, He ought to be a Paſſenger, 
therefore a Neighbour fliall not. 3. An Inholder 
ſhall nor anſwer for any thing, bur that which is ix- 
fra hopitium,cherefore 3f a Paſſenger require that his 
Horſe be pur to graſs, the Inholder ſhall, nor anſwer 
if he be ſtollen, otherwiſe if he require ir not 
4, There our to be a default in the Inholder orhis 
Servants, therefore if a Gueſt bring one with him 
who ſtealeth the goods, the Inhelder ſhall nor be 
charged ; 'otherwiſe if the Hoſtler appoint one with 
him in his Chamber who doth it. Bur an Inholder 
ſhall nor be charged, if he require rhe Gueſt vo pur 
his goods in a Chamber, and he leaves them in the 
Court,bur it is no excuſe to the Inholder rhathe de» 
livered the key of the Chamber to the Gueſt, or thar 
no goods were delivered ro him. s The Hoſtler 
ſhall anſwer for Charters if chey be ſtollen, but not 
ifa Gueſt be beaten, and all this appears by the 
. Writ, and the words of it. Mk | 


Paynes Caſe, 29 Eliz, Com, Banco, fol 34. 


A Feme, Tenant in tail, taketh Baron, and hath 


iſſue, who is heard to cry, and dyerh, the Feme 
dycth without iſſue, the Husband ſhall be Tenant by 
the courtefie, for although the ſtare of the Feme be 
determined, yer it is_ Tacte opined in the gifr, that 


every Husband of a Feme inhericable ro the ſaid 


eſtate,ſhall have the land for his life,after the death 
di the Feme,. if he be inticled to be Tenant by:the 
Coyrtefie, It a Feme be delivered of a Monſter, this 


\ V 3 doc 


/ 


204. Barretrys Caſe. * Lib. $, 

doth not intitle the Husband to be Tenant by the 
 curteſie;otherwiſe it is,if the iſſue had human ſhape, 
bur is blemiſhed : if a Feme be ripped, and the if. 
ſue taken out of her womb, rhe Baron ſhall not be 
Tenant by the curteſiez otherwiſe ir is, if the ifſue | 
which they had dyes, and lands deſcend after. A 
man ſhall not be Tenant by the curtehie, þut where 
his ifſue may inherir as heir to the Feme ; therefore 
he ſhall nor be of a poſſeſſion in Law, becauſe there 
he makes title from the anceſtor of the Feme, and. 
not from the Feme, bo 


Barry 36 Elix. fol. Z6, 


A Common Barretor, is a common maintainer df - 
"*ſures or quarrels, in Courrs, or in the Country: 
As firſt, -in diſturbance ef the peace, Secondly, in 
taking and keeping of pofſeſſion,with force or deceit 
Thirdly, by falſe calumniatien and ſowing of quar- 
rels; bur to indite him of it, ir ought nor co be, that 
he hath done ſo rwice or thrice,bur that he is a com- 
mon doer of them. | 


Grieſlies Caſe, 30 Eliz, com. banco, fo. 38. 


Y the cuſtom, one is choſen'iin a Leete to be. 

Canftable, who refuſerh, and departeth out 
the Court, the Steward impoſerh a fine of 5 /. upon 
him, for which the Bayliffs of the Lord diſtrein, and 
he brings a replevin, 

1, Reſolved, every Judge of record may afſc(s1 
reaſonable fine upon any man, who makes contempt, 
or diſturbance to the Court, but a Judge whe 1s not 
of record, cannot, , 

2. This fine needs not te be afferred, becauſe the Wo 
Nature of Meg. Eh, ſpeaks. of Amerciaments, and WW 


not 
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- not of fines, for a fine is impoſed bythe Court, and 


an Amerciamenr by the Jury : therefore the Judg- 
ment in an Amerciament is general; - quod ;{#t 171 mj- 
ſericordia,and after upon eſtreirs dire&ed to the Co- 
roners they are afferred, and the ſtatute is, - that a 
Noble man ſhall be amerced by his:Peers, which is 
not uſed ar rhis day, becauſe it is :reduced-ro a eer- 
tainty; (viz,) A Duketo'1o 1. andanother to 5 /. 
but an Amerciamenr of an Officer of the Courr, or 
he who hath exgcurien of Writs ſhall be afferred by 
the Courr ; {g of any who is Judge as Surers : If a 

uror appear, and is adjourned to a day,of which he 
makes defau}r; rhis ſhall be inquired by his Compa= 
nions, for he.ſhall be-fined ro the. value of his land, 
per 48347, Which the Courricannot knows -.. 

3. Adiſtreſs may be raken for a fine without cu- 
ftom, or for Amerciament which is leſs,  - | 


Whittinghams Caſe, 45 Eliz. ſol. 47, : 


Ih was reſolved, thar if there be Lord-and Tenant 
1an Infant, and the Infant make 'a' feeEment in 
fee, and execute the ſame by livery of ſeifin by his 
own hands, and afrer dye-withour heirs; in this caſe 
the Lord ſhall nor have the benefit of the eſcheat , 
and the feoffment is unavoidable. | 
There be-rhree manner of Privities, (viz. )1.Privi- 
tin blood, '2.. Privity in eſtate. 3. Privity in Law. 
Frivities in bloed,as heirs in blood;Privity in eſtate, 
35 Joynt=tenants, Baron and Feme, Donor and De - 
Nee, Leflor and Leſſee, &c. Privities in Law as Lord 
by eſcheat, Lord of a Villain, &c. - 


| If a Leflee for life make a Leaſe for years, and af- 
terenter into the Land,and make waſte,and the Leſ- 
lor recover in an ation of waſte againſt cheLeflec for 
le, be ſhall ayoid the Leaſe for years, made before 
| ph yy 4 the 
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. *--rhe waſte committed. But if a Leflſee for life make 
: Leaſe for years, and after enter and make a feoff. 
_ ment in fee; the Leſſor ſhall not avoid the Leaſefy 
_..years ; and ſq if a Tenant make. a Leaſe for year, 
_ and after is atrginted of felony, or dieth withou 
. heir, the Loid by eſcheat ſhall not avoid the term, 
-: Bur becauſe the feoffmenr in the caſe at barr was. 
_ ecuted by Letter of Atronrney, it was reſolved tobe 

- yoid, and the Land cſcheated to the Queen, 


t 


©.” Jebu Webby Caſe, 6 Jacobi, Com. banco, fol. 4s, 


..F He King ' grants the office of rhe Kings Tennj 
'.' plaiesat W:ro ene, who being difleiſed bring 
anellke; cd wh: *- | 
-- The Patent ſhall have a reafenable conſtrugim, 
not only when - the Xing himſelf plaies, but whe 
any of his Houſhold, As if a Commiſlion be mad: 
ro take Singing - Boys in a Cathedral Church forthe 
Kings Chappel, thoſe that ſing there for their yl 
ſure, cannor be taken,bur ſuch as ger their living by 

; 3t, There were! but rwo manner. of aflizes ar the 
. common Law; afſizes De libero tenemente, and, Vt 
communia paſture,; bur for no. other common, burfat 
this only there is a Writ in the Regiſter, . But the 
Starute of I. 2, Cc. 25. giveth ir, Be proficuo in (81 
loco capiendo,in lieu of a;Onod permittat,and althoup! 
.thar there offices amongſt orher.rhings , are named, 
.yer an aſhze lay of an office at the commen Lay,and 
. although that no Tenanr for life may have a Yu 
permutats.yer.an aflize did lye-for him, bur thar:isV 
be underſtood of an office of /profir, for ir lyeth o« 
of an office of charge : Original Writs made by St 
.tute canner be alzcred without Stature : In an aline 
| of 3 new affice,: it ought to be ſhewed, what prot 
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belongs to/it, bur nor for an ancient office, becauſe 
that is ſufficiently known, | 


Syms Caſe, 6 Jacobizfſul. 51, 


T Enanr in rai] levyech a fine with warranty, and 
dyeth, che warranty deſcends upon. the . :fſue of 

WT him in the remainder, inheritable ro the tail, and 

Wh anocher; the iflue in tail brings a Formedoa, and is 
barred for all, for the warranty is inrire, and barreth 
every one upon whom ir deſcends, of all his right * 

as if one ſeiſed of three acres maketh a feoffinenc 

of one with watranty, and dyes, havug iflue rwo 

WI Daughters who make partition, the Mother purcha- 
cth the part of one,8& brings dower againſt the feof- 
ſe who youches the Daughters; ſhe ſhall recover all 
the other acre of rhe other daughter, if teganr by the 
 curteſie make  feoff.nent with warranty, and dyes, 
2nd his Son heir of the Feme recoveis, and aſlets 
deſcends after, the feoffee ſhall have a Scire fuczas,to 
have the Land firſt recovered, by the Statute of 
Glouc, c. 3, Bur if affers deſcend to the Heir in tail, 
bound with a lineal warranty, after recovery in for- 
medon. the Feoffee ſhall have a Scirefacias, to have 
rie afſets,for otherwiſe if the recoverer alien the aſ- 
fets, the iſſue of him will recover the Land in tail 
again 3 bur in the caſes the diſconrinuee ought to 
confeſs the title of rhe Demandant, and pray, that 
f alſets deſcend after, they may deſcend unto him; 
for if he plead a warranty and aſſets, this is peremp- 
tory unto him, if it be found that aflcts did not de- 
ſcend:for the 5rature is,that a Scrre factas ſhall ifue 
ont of the rolls of the Juſtices, and in rhis caſe there 
5no ground for the Scre facias in the record, but in 
this caſe if rhe iſſue in tail pleads no afſers, and aſ- 
lets are found,bur not to the value, the Tenant ſhall 


have 
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298 © Earlof Rutlanas Caſe.  LibiML 
have a Scire facias to recover the allcts deſcended vo! 
ter, for thar falſe plea of the Vouchee, 'WarruMith: 
and Eſtoppel deſcend upon the Heir general, wet! 
warranty.barreth, although that he upon when; 
deſcends, claimeth not by him that made ir, butk 
doth not an eſtoppel, but eſtoppels with recon 
pence bind the right of one who claimerh not by hi 
that made it. | 


Roger, Exyl ef Rutlands Caſe, 6 Jacobi, ſol. x5, 
of Hog King granrs the pannage and heatbage «4 


| Park to M. for life; and reciting this, grants ity 
- the Earl of Rutland for his life, / 

' 1, Reſolved, the King hath three manner of inhe. 
'Titances, 1. Sore which he cannot exerciſe hins 
ſelf, and cannot grant them in revexſion or remain, 
der, as Corodies, and Churches of which he is Þ- 
tron, 2. Others which he cannot exerciſe hunſel} 
bur may grant them int reverſion or remainder,asd« 
fices. 3. Others which he may exerciſe himſelf,a 
may grant, as Lands, Houſes, &c. 8 
* 2, 'The King here is nor deceived ; for whenhs 
recireth here that M, had for life,and grants for lik 
this inureth as by Law it may, thar is as a grant 
reverſion. | 
2. In this caſe the grant to the Earl ſhall com- 
mence after the determinarion ef the eftate ofM. 
and ifthe King grants Jand to one and his Heus, 
H bendum to him and his Aſſigns, it is good, andthe. 
Habendum ſhall be rejeed for the honour of the 
King, ee the Lord Chandos caſe in the fixth Book, 
and when aCharter of the King may be taken to two. 
intents good, in many caſes it ſhall be caken to ſuch 
intent as is moſt beneficial for the King ; bur if it 
may be raken to one intent good , and to w_ 
Y016, 
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Lid. 8. Beechers Cale. - 299 
yoid, then for rhe honour of the King, and benefir of 
the ſubje&, then it ſhall be rakenſo rhar it may rake 
ife&, | 


Beechers Caſe, 6 7acobi,ſol. 58. 


' Plainciff in Debr, /e retraxic by arturney,. and 
B., the judgment 1s nar amerced,. he brings er- 
rour. 2. Reſolved, A Retraxzt ought ro be in; poper 
perſon; for at the common Law, every one. who ap- 
peared, ought ro come in proper perſqn,and make his 
attu:ney after, by licenſe of che Courr 3. bur if it be 
without writ, he cannot without a writ of A'tornats 
1iendo : In caſes where one may make an arcurney, 
but for comrempt is bound to appear in perſon, if he 
appear by atturney ; this s not errour, becauſe the 
Court may diſpenſe with che contempt; otherwiſe, 
where he cannot appear by Law by atturney, -as 
here; for if he appear by arrurney, this is errour,2, B, 
ought ro be amerced if upon a Non-ſute,3 for1:071 up= 
on a Retraxit ; and although ir is for hisadvantage , 
yet he may aſſign ir for crrour,becauſc thejudgmenr 
nor perfeRz: and becauſe ir is for the advantage of 
the King,and ir ſhall not be amended;becauſe the a& 
ofthe Conrr, 3. Where one diſclaims, he ſhallnot 
. Wave a writ of errour,becauſe he hath confeſſed rhar 
\ WT ke had no right; otherwiſe it is, upon a Retraxit, for 
this is bur a barr of the ation, @ ſortior; here, where 
it was Youd, done by an atturney,. a Retraxit ought 
tobe when the party is ſuppoſed to be preſent,there- 
fore it ſhall not be when he imparleth, 
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| Swayn-s Caſ ey 6. Face fols 63. 


1. Eſolved,the King grants a Mannor fer life 6. 

cept Timber-Trees, the Leflees grant coy. 
hold, the Grantees may ſhrowd Timber-Trees 
becauſe they come in by cuſtome, Paramount the 
exception. 2.1f Copyholders preſcribe to take profi 
in any part of the Mannor, if the Lord aliens it, a 


Copy-holder admitced after ſhall have'ir, becauſe he 


is in paramount the ſeyerance,bur he ſhall preſcribe 
- and plead ſpecially,thar is, unrill ſuch a rime, (viz ) 
Before the ſeverance Tal# habebatur, oc con! uctude, 
, &c. andrhen ſhew a ſeverance, 


Sir William Foſters Caſe, '6 Fac, fol 64. 


FD. B. madea feoffment 4 Z.6, reſerving a rent 

charge, which rent deſcends to T. F, whodyes 
 inteſtare, his Adminiſtrators avow for it, and alledge 
no ſcifin within 25 years, yer good, for the Statute 
of 32 H.8.c, 3. thatnone ſhall avew for rent if he 
had not ſeifin within 40 years, is ip be intended 
when it was neceſlary toalledge, as ypon rent be, 


ewixt my Lord and Tenant, for this may be had by | 


incroachment,and perhaps the commencement of the 


Seigniory was before time of memory, bur where 


rent is by deed or reſervation, as here, of upon an 


eſtate tail, the ſeiſin is net material, for rhe deed. | 


or reſervation is the Title, and incroachment ſhall 
not hurr, and they ſhallnor have a Ne-z#juſte vexes, 


but hall avoyd it in an avoiry, and Magna Charta,c, | 


10.2 0d Us diftringatur ad factendum majus ſervis 
t14m,o+c, doth not extend to denee in tail, Leffee for 


life, &c, but is intended betiyeen very Lord and very 


Tenant, 


Lovedajes 


; 
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Lovedayes Caſe, 6 Fac. fol 65: 


fa Jury who ary ro try a certain iſſue,give 
a verdiR which is accepted, be it perfe& or in- 
&&, they are” diſcharged, and ſhall not try the 
eiſsue, upon a new N.ſ; pros, bur a Venire facias 
10 ſhall sſsue, otherwiſe it is of the Recognitors 
n aſſize,they ſhall rry all the iſsue, beacons they 
enot to try any cerrain iſsue, and becauſe they 
te n upon an Original,the Court will not award 
z# Original, but the Plainriff ſhall have a Certi- 
te of op to try the imperfections, the Plaintiff - 
th a Yeaire facias againſt divers, the Sheriff re- 


eh no Writ, the Plaintiff ſhall not have ſeve- - - 


Venire farias after, for he cannot vary from the 


Crograts Caſe, 6 Jacobi,fol. 66. 


tle Defendant pleads in barr, to treſpaſs thax the. 
Þ.of N, leaſed by Copy te W, M to which Co- 
dldthere is Common in -B; and juſtifieth as ſer- 
to the-ſaid W,, the Plaintiff replies, De injuria - 
popria,ec. this is. an inſufficient replication;fot, 
414,0@c.hath reference to. all the plea in batr, 
net to the commandement, Ergo, if the Defen- 
falſe imprifonmenr juſtifie, for that a Capias 
awarded ro the Sheriff, who made a warrant to 
btake the Plaintiff ; De injuria,ec. is no plea, 
ule it referreth to all,and ſo record ſhall be rri- 
Pry, but he ſhall rraverſe the Warrant,which 
iter in fa&, butrthis had been a. good plea, if . 
proceeding. be in a Court, which 1s not of Re- 
2. De znjuria, & Cc. is to be pleaded, where 
11s matcer of excuſe, and-not.where he claims 
P as 
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302 © Trolleys Caſe. Lib, 8. 
an intereſt in his own right, or in the right of his 
Maſter, for there he ſhall traverſe the Command, 
ment. 3. Where authority is derived from the Plain. 
tiff himſelf, or is give by Law, as 'to fee "if waſte, 
the Plaintiff onghr toanſwer to ir, although no in- 
tereſt be claimed, and he ſhall nor plead de injurn, 
e>c. 4. If this plea be admitred here, all parts of the 
plea in barr ſhall be tryed, and the iſſue will be full 
of multiplicity. OMEN 


Trolops (aſe, 6 Facobiy fo. 68. 


Pool if errour pleads excommunication 
&c. and theweth the Certificate of the Vicar pe- 
neral, de D. the wards which were, # 1iverſss deriti 
e+ litcyatis per tram aiocefim, D. the Plaintiff plead 
the general pardon, 3 ac. | 

1. Reſolved, the official cannot certifie excom 
munication; for none ſhall do thar, bur he to »ho 
the Court may write to afloil the party, as the Bi 
thop and Chancellout of C, or O. andfor thar, if: 
Biſhop tertifie and' dye before the erurn of the 
Writ,it fhall/nor be received, bur the fucceffor ſhal 
do it, and orice Biſhop ſhall nor certifie 'af Excon 
munication made by 4- Biſhop in another Court 
bur a Biſhop after eleRion before.Conſccration may 
and-ſo'may the Vicar general, if ir appear thatthi 
Biſhopisin Rembt# agendjs. 2. The Certificate is in 
ſutfcienr, becauſe by rhe parricular dire@ion tot 
Clerks of D, the Kings Court and All others are & 
cluded, and ſo a prore&ion'in one Court ferycth no 
in attother;' and excommiinicarion is ſuch a rhing) 


the Sute and the Cauſec-are to be exprelſed anu 
Certificate, that the Kings'Court may judge of t 
ſufficiency, and if ir -be inſufficient (as if a Biſbr 


1Jib.8. + Whitlecks Cofe. 303 
certifie an excommunication made by himſelf in- 
his own Cauſe ) the Court may write to abſolve 
him. If the Certificate had been good, the point - 9 
nas, whether the general pardon difchargerh an Cxe | _ 
communication,or not. | | 


. Whitlocks Caſe, 6 Facobi, fol. 6g. 


A Reverſioner upon an eſtare for life, levies a fine - 
to the uſe of himſelf, until Marriage of his Son, 
nd then to the nſe of himſelf for life, with power... 
p make Leaſc+, fo that they, exceed nor-21 yegtss.:; 
three lives,reſerving the antient rent,the remam- 
ber to his Son in fee; the Son is married, the Fa- - 
jr maketh a Leaſe far 99 years ,if rwo ſhall ſo long: 
ve, reſcrving rent xo him, his heirs, and the rever-: 
nners;this is a good Leaſe. 
1, Reſolved, be had purſued his authority, - for if 
ke had a particular, power to make Leaſes for 21 
jars, or three lives, he cannot. make Leaſes deter -- 
inable upon lives, bur having a general power to 
ke Leaſes, ſo that, they do nor exceed 21 years, | 
three lives, he may... Ns Ts | 
2 The rent reſerved gocth to the Son, although: - 


tat he who reſerved jr had bur for life, becauſe the | . 


"ol: e for years” hath, no, being our: of the Leaſe for »: 
na ' 5 Wh { h; a5 by . , 
WW: bur qurt of the Fee, and in judgment. of Law --- 
K* ' +, 4y' th . F AC wg . x Y 
«in <cdctn. both in. conftruRion upon the limirari- » 


fuſes ; bur the moſt ſafe way here had' been to 
ierye the rent generally, and left ir-to the diſtribu » | 


ot 
; Wo the Law. 


Greenlyes Caſe, 7 Jacobi, fol. 71. 


Aron and Feme, Tenancs in ſpecial rail, the Ba- 
dn infeofferh P, G. and dyerh, the Feme dyes, 


the 
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_ 
. 


the ſon eriters, and leaſethto the Plaintiff, _ _,, - 

1, Reſolved, if Baron jointenant in ſpecial tail 
with his Wife, had made a feoffment, or had been 
diſseiſed, at the common ley, and dyed, and the 
Feme before entry dyed, this is a diſcontinuance to 
the ſon, becauſe he cannor enter as Heir to both, bur 
if the Feme enter, the diſcontinuance is purged, 

2. The eſtare which the Feme had jointly with - 
her Baroti is within the purview of the Statute of 
22. H.8,c. +26. Thar no fine levyed by the 'Baron . 
ſole of Lands of the Feme ſhall hurt her, and within . 
the Harute of Feſt 2.5.3. Dow” 

3. The entry of the ſon is lawful, although he 
claims not- as' Heir ro the Feme , as the Statute . 
ſpeaks, bur as heir ro both, becauſe he is within. 
theſe words, [or'te ſuch as have right'by the death of | 
ſuch Wife, Jand this is to be inten [cd of diſcontinu+ | 
ances made by the Baron, and nor of a rightful barr . 
of the-iſsue; 'for they cannot avoyd it, and the Sta- . 
rure is that rhey may enter, which they cannox do. 
where they ate barred :''and if the Feme enter with« 
in five years; as ſhe may after a fine levycd. by the | 
Baron, this doth nor. take away the future . barr of 
the iſsve, /and if ſhe enters not within five years, ſhe | 
alſo is barred : Baron, tenant in tail, the remainder. 
ro the Feme in tail, makes a feoffinent, rhe Feme ./ 
may enter” after his death; 'by this Starure, bur if 
the Baron ſuffer. @ recovery ſhe ſhall not enter,2in, 
the Caſe at barr the'ſoti'may have's Formedon at the.” 
commen Law, and where before this Stature a Cai; 

Vita, or Sur cui in vita did lye, entry is given by this 
Statute, and nor otherwiſe, E: 


4 
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Lib.8. The LordStaffords Caſe. 305 £ 
© The Lord Staffords Caſe, 7 Jac. fo. 73. 


: 


He Queen reverfioner upon an eſtate tail grants 
the reverſion to T; T. in tail upon ceaiieton, 

is to have Prediftam reverfionemn in fee, the condition 

is performed, the Lord Stafford Tenant in tail levy- 

ch a fine, his iſſue is barred, 1, Reſolved, that a 

\ condition of accruer may be annexed to a thing 

, which lyech in grant,and to an eſtate tail, as if Lef: 

| ſee for life be the xemainder for "life, with condition 

of accruer ro the firſt, this is good,and yer no Merger 

of eſtate: Four things are requiſiteto an acctuer,1.A 
particular.eſtate as the Foundation, ergo, a Leaſe ar 

will ſhall. not be. 2. The eſtate ought co continue in 

the Grantee until accruer, therefore if the Grantee 

alien and purchaſe,the condition is ogg wok 

f the Tenant alien upon condition which is: broken, 

\ Fthefee ſhall accrew,bur Grantee may grant part of 

| his eſtate, as if Leflee for life make aLeaſe for years, 

he may perform rhe condition after, ſo may Tenant 

in ſpecial rail, after he is become - tenant in tail af- 

' ter poſſibility, &c, ſo may the ſurviving jointenanr 

| and the heir of Tenanr in tail. An inſtant is ſuffi- 
cient ro ſupport, an accruer, as if the condition bey if 

WF. the Lefſee tate eo inſtante thar the ouſter is, the 
i feeaccrueth; bur if Leflee for years accept a confir- 
mation for life, the condition is gone 2 bur it 15nor 
"WI neceffary, char the eftare of rhe Grantor or Leffor I 
continue, becauſe by his own aCt he ſhall ner defear 2 
 hisgranc. 3. It ought co veſt arthe time of the con= 5 
dition performed or never,and for thar, rather thar it 
ſhall not veſt at this time by- performance of the con - 
dition, the fee without office or other ceremonies 
hal be deveſted our'of theKing. 4. is neceflary that 


' the particylar eſtate and the condition, OO Hs 
X ees 


306 © WiatWiclds Caſe. Lib.$. 
deed, or rwo deeds delivered at the ſame time, for 
in Law they are but one grant, and by the conditien 
performed, he had fee from the delivery. 

Reſolycd, pred:ft. reverforcm, fignifies the rever- 
fon which the Queen had, Y'z. Thar which de- 
pends upon both the eſtares tail, and ſo'was rhe in. 
cent; alſo ſhe granted, Omnia premiſſa,which maketh 
it cleer, Reſolved alſo, that theſe words Will and 
Declare, do amount ro a Grant, and are fo uſed in 
Patents of Liberties, and things to take effe& in Fy 
tre. Tenant in tail the retwainder in rail, the re- 
mainder tothe King 3 Tenant in rail ſuffers a reco- 
very, this doth not barr the remainder in tail , be- 
cauſe the iffue in tail is nor barred, and therefore the 
reverſions and remainders in tail are preſerved by 
the Statute of 3 4. H.8$. c. 230. va | 

' Laftly, Reſolved, Tf the reverſion in fee had re- 
mained inthe Crown, that the fine levyed by FEdw, 
Lord Stafford the Father., had nor 'barred the Lord 
that now is. Notlyes Caſe, 31 Eliz, Com. Banco. 


Wiat Wields Caſc, 7 iJacobi, fol. 78. 
| V \ W. ſeiſed of Land, to which he had cemmon 


appurtenanr, aliens 5, acres.to one who in re- 
plevin counts, that he and theſe whoſe eſtate he, had 
n the ſaid 5. acres, have had common there, &c, 
nd go od, x. Refolyed, alchough by purchaſe of part 
of the Land in which, &c. the common appurrenant 
is deſtroycd in all , yer ir is nor ſo by alienation 
part of the Land, ro which bur all remains without 
damage to the tenant of the Land, 2. That rhe plead- 
ing of it was ſufficicne, | 


Viayors 


_ Aak@Keae@rr eto LS, EE EN as ; 4 682 12 33, 3 OT NENT & ak 
i i ns oe bs Ht : 2 Co Oe. or Or 0 ” 0 0 AO Ee aL, eat 
© Tik &: , 2 | Ea aa 4. 
% » oy 
l 4B Yo | | | 
*. 4 Ci . Y i } " « 
/ 
- . 
e 
: 


Vinyors Caſe, 7 Jagob:, fol, $9. 

O* was bound to ſtand ro the award of W.R. 

and revokes the ſubmiſſion, the Obligee brings 
Debr. 1. Reſolved, the Countermand is gond, for 
an authority Countermandable by the Law, ' cannor 
by any way bee made irrevocable, 2. Although 
that the Plaintiff doth not ſhow , that the Defen- 
dant had given notice to the arbitrator,yer itis goed, 
becaufe this is implyed, for withour notice the reyo- 


\ cation is voyd. 3, The ig ng by the Coune 


termand is forfeited , becauſe he doth nor ſtand to, 
&c, when he Countermands it. 4, By his own 
at he had made the condition impoſſible, Ergo, the 
Obligation is ſingle. If one bindes himſelf to give 
Licenſe ro carry Woed,&c. for a cerrain time, if he 


| give it} and diſturb him, the Obligatien 1s. forfeir- 


ed, L 


' Sir Richard Pexhalls Caſe, 7 7ac. fol. $3, 


[r R, P, ſeiſed of Lands, part whereof is holden 
in Capite, deviſerh 100 Sheep 1o Bullocks » and 
10 {. quarterly, to ene with clauſe of diſtreſs; and 


\ thatthe granrec ſhall hold his Courts for his life;for 


rent arrear for two years, the grantee avoweth. 1x. 
Reſolved, a deviſe of rent our of all is good, and ta« 


| k:th effeR out of twoparts, and as to the third is 


yoid. 2, The grantee ſhall havean eftare for life in the 


rent, and ſo he ſhall if ir be granted by deed; alſo by 


the intent of the Deviſor it appears, that the Gran- 
tee ſhall hold Courts, and have 10 [. per an4um, for 
his wages, and quarterly here had relation to rent on- 


| ly,becauſe rhe word Et,disjoineth ic from Sheep and 


Bullocky, and judgement given for the Ayowant. # 
Oy » Byck- 


308 Buckmers Caſe. _DIib,8, 


Buckmers Caſe, 7 Jac. ſol. $6. 


T: B. gave a Houſe in Gavelkind ro M. his eldeſt 
'Daughret in4ail ,/ the remainder of one Moity 
ro }, a ſecond Daughter 1n rail, the remainder of the 
other Moity to K. a third Daughter in tail; with 
croſs remainders to'J., and K ; M. diſcontinueth and 
dycth withour iflue, J.dycth withour- ifſue , K. dy- 
eth, and her iflue brings a Formedon in the. remains 
der, and good ,, although ſeveral remainders, for 
they depend upon one eſtate, and commence by gift 
ar one time. 3. In aftions real, in which title is ex- 
refled, a man ſha!l not have one Writ for Lands to 
which he had ſeveral Titles, as in Eſchear, Ceflavit, 
Writ of Meſne,'&c, bur he may, have a writ of ward 
of Land only , although ic be by ſeveral Tenures, 
not one Formedon upon rwo diſtin& gifts, where the, 
foundation is ſeveral, but he hall have it if there be 
one gift, although it rake effeR at ſeveral times, be» 
cauſe the foundation. was joint and fingle, as upon 
a gift in tail, to Brother and Siſter , who dye with-. 
Qur ifſue, or if the Brother dye withour iflue,and the 
Siſter dye haying, zNue, who dyes withour iſſue, he 
ro:-who.1: the remainder limited thall have one For« 
medon, althaugh ic veſts at ſeveral times; ſo in an 
eſtate tail co Father and Sen, and ſo here ; In a&i- 
ons rcal, founded upon Torte, a'man ſhall haye one 
Wrir to recover Lands, to which he had ſeveral Ti- 
 _rles,as inan aflize;a Writ of entry,&c, bur in a writ 
" of entry upon; difleifin made to my: Mother, and her” 
Siſter Coperceners, becauſe theirritle js in the writ, 
it appeareth'he ought to have ſeveral. aRians z bur. 
in. perſona} ations, .one may comprehend ſeveral 
rorts, and cauſes of aftions, as. treſpaſs. for treſpaſs. 
made at {eygral daycs and places, waite upon ſeveral 
Wn ND” Wy Leaſes, 
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| Lib. 8.  Frannces Caſe; 309. 
Leaſes, and ſo of Debr. an if a remainder be exe- 
cured, iflue in remainder ſhall not have a Formedan 
in remainder, bur in the deſcender, and Count of an 

| immediate gifr,bur if there be a Leaſe for life ro one, | 
the. remainder in rail 'to A, the remainder in tail'ro 
B; A, dycs withour iffue, if B. be chaſed to hjs for. 
medon,he ſhall nor count of an immediate remainder, 
but ſhall ſhew the firſt remainder to A.and that he is 

| dead withour iflue. 2. In formedon in the remainder 
or reverter, omiſſion of iſſue inheritable in the pe - 
degree of the demandant;abares the Wrirzburt nor up- 
onthe part of che particular Tenant. 3, The deman- 
dint muſt make mention of the Son' who ſuryived 
the Father, ro which Son the Land deſcended , bur 
was not ſeiſed by force of the tail, but he ſhall name 
him Son, bur nor Heir, 4. The Demandanr in a for 
| medon in the deſcender muſt make himſelf heir ro 
him that was laſt ſeiſed, and he to the Donee, Note 
| here, becauſe K. was never ſeifed, the Writ ſhall ſay 
Kemanere, not deſcendere, and the Writ was, Reman(ie 
115, becauſe of diſcontinuance, otherwiſe ir ſhould be 
 Tenementa remanſerunt, | 


Fraunes Caſe, 7 Jac. fol, 8g. 


: ea Plaintiff pleads in barr of ayowry, tharR. F. 
deviſed to I. his Son, who leaſed to him; rhe a= 
Yowant replyeth , that-after rhe deviſe, R, F. made a 
Teoffment to the uſe of the ſaid I, upon condition, 
that he ſhall ſuffer his Execurors to' rake away his 
goods, and y <ſtate limited ro him was for fixty 
years, if he ſhould ſo long live, with diverſe remain= 
ders over, and that after the death of F. I, hindered 
the Executors, to carry away the goods, whereupon 
T.in remainder entred, and judgement given for 
the Plaintiff, | 
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310 Edward Fox Caſe. Libs 


I. Reſolv. Although the condition be raken trig- 
ly, the uſes to I. only, and to- his heirs, are only W 
avoided by it. 2, A diſturbance by parol is no breach 
of the Condition, and becauſe the avowant did nor 
ſhew a ſpecial diſturbance, his replication was voyd, 
3. I. ought to have notice of the condition being a 
Stranger to it, or otherwiſe he cannor break ir, as 
a Coppy holder ſhall not forfeit for denial of rent, 
ro him to whoſe uſe a Mannor 1s transferred before 
notice, .but he who bindes himſelf ro doe any thing 
muſt take notice ar his peril, becauſe he hath raken 
it upon him 4. Although thar the Title which tha. 
Plaintiff had made in barr to the avowry,be deſtroy- 
ed, yet he ſhall have judgement , becauſe his count" 
is goodzand another Title (that ispro have the Land 
for fixty years , by force of the uſes declared.upon/ 

the feoffment ) is given unto him by the Replicati- 
en, although that the Title which he made for, hims 
ſelf be deſtroyed, yer the. Court muſt adjudge upon 
all the record, and judgement was entred for him 


accoruinegly. | 


Edwyard Foxes Caſe, 7 Ja: bi, fol. 93- 


Reverſioner fipon a Leaſe for life , the remains 

der for life in conſideratien. of 50, demiſerk) 
granterh, &c. his reverſion for. 99 years, rendring 
rent, this js a age ap and ſale, and there ncedsno 
attornment, for the words of bargain and ſale are 
nor neceflary, if there are woras which tantamount, 
as if ax'the common Law one had fold -his Land, at 
uſe had been raiſed tothe Vendee, becauſe rheir in- 
rentſo appeared, ſo here ; bur if it appear,thar their 
Intent was to paſle itat the common Law, as if a Let- 
ter of Artorney be made to make livery,” the uſe had 
not riſen;and here appeareth their intent to paſſe it 
| a 


Lib}. Matthew Mannings Caſe. 311 


23a bargain and ſale, becauſe rent is reſeryed, pre” 
ſently, therefore ir is reaſon thac he ſhall haye th© 
rents of the particular Tenants preſently, which can* 
nor be if it paſſe not by bargain and ſale; and inroll- 
ment is not neceflary, becauſe a tearm for yeares on- 
ly paſſerh inthis caſe, and no freehold, See Sir Row- 


laid Heywards. Caſc, 2 Report fo. 35. 


Matthew Mannings Caſe, 7 Jas fo. 94. 


Efſee for years.is bound in 200.Marks to W, C. 
anddeviſeth to his Wife for life, and afrer_ her 
death ro M. M, and makes his Wife Executrix, 
who agrees anddycth inteſtate. M. M. enters, and 
takes adminiſtration. of the goods, , not admini= 


fired; W. C.. brings Debr againſt him. Reſolved, 


that M. M. takes by Execucory deviſe, and nor as a 


| remainder, and. the cſtare limited to him in_ con- 


ſru&ion, precedeth the limitation to the Wife, as 
ifhe had deviſed ,; that if the wife dye within the 
term, that then M, M. ſhall have the reſidue, and 


alſo deviſed. it.to. his Wife for life. 2. This caſe is 


moſt ſtrong, becauſe a Chatre], which may veſt- and 


[eveſt at p eaſure of the Deviſor , withour miſchief 


tothe Precipe. 3. A deviſe of the Term,and Occu- 


| pation thereof all one. ( ix. ) So many years as 


the Feme ſhall live, the remainder ro M. M. 4. After 
the Executrix had agrecd , the firſt. deviſee cannor 


 barr the Executory deviſe. 5. A man may deviſe - 


an eſtate,. which he. cannot convey by a& executed 


'%co his Executors , until his Debts ſhall be paid). 
the remainder over, they have a Chartel determina» 


ble, upon payment of the Debts, which.cannor be ar 


the common Law. If a. Sheriff ſell a Term Ara, 


a Fieri Facias and judgment is reverſcd,the ſale ſhal 
Band, otherwiſe none will buy any thing upon Exc= 
| X 4 cution, 


| 
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curion, and judgement was given for the” Plaintiff 5 
and affirmed in Error,” 


Baſpoles Cafe, 7 Jac. fol.g9. = TY 


« 4nd B, pur themſelves in Arbitrament for all ge. 

mands,Sures,&c. ſo as the aforeſaid award be deli. 
vered in-writing, &c. at rhe feaſt of Sainr James, the 
Arbitrator awards that B, ſhall pay 2.24. to F. B. re. 


Fuſerh to pay F. brings Debr upon the bend ta ſtand 


ro the awardzand good : x. Reſolved, that the award 
was of both parts, for Me one was to pay money,and 
the other to diſcharge the Debt. 2. Reſolved, thar' 
whereas'the Plaintiff ſaith, that the: award was made 
ae premiſſis,which until the contrary be ſhewed ſhall 
be intended of all : when the ſubmiſſion- is general, 
an' award of part 'is good, for otherwiſe the parties' 
may conceal one thing and make the award void; but, 
if ir be of divers things in ſpecial, ra qued arbitriny 
fiat de premiſſis,” an award of parr is vezd, but good 
withour ſuch concluſion 3 ſo if rwo of one part, and 
one of the other parr,ſubmir themſelves, arbitrament 
between one of the one part, and another of rhe 0- 
ther parr, is good. v , 


Sir Richard Letchfords Caſe; fo. 99. 


4 


'TEnane by Copy in fee ( where there is a cuſtonic 


that-the heir after the dearth 'of his anceſtor, 
within three Courts and Proclamation made, ſhall 
be barred if he claimed nor ) dyes, his heir beyond® 
rhe Seas, until three Courts and Proclamation paſs, 
and rerurns, and claimerh to be admitted, he is not . 
barred no more than by Non=clajm upon a fine, 
Ergo, this cuſtome ſhall be conſtrued; If he be with- 
n Ke rcalm,of full age,&c,þur if he goover the _ 
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Tolbots Caſe. 313 
after the death of his aunceſtor, he ſhall be barred, 
as incaſe ofa fine» 2. Reſolved , although he was 
not in the Kings ſervice; this is not to the purpoſe, 
becauſe by intendment he cannor have notice. Bur 
a Mulier putſze over the Seas, ſhall be barred, by the 
dyng;ſeiſen of the Baſtard Figne,for rhe right of the 
Mulier is barred, and the Baſtard is made Multer, al- 


- thoughtharadiſcent of the diſſeiſor of a rent or thing 
| which lyerh in grant barreth not the difſeiſee, yer if 


a Baſtard ergne, dye ſeiſed of it, this barrs the Mulier. 
If two Daughtets, whereof one is a baſtard eigne, 
enters and dyes, before or after partition, the Multer 
is barred ; Otherwiſe, if two Daughters , and one 


of ther had no colour of partition, if baſtard ezgne 


dye in-the life of his Father, having iſfue, who cn- 
rers after the death of the Father, and dyerh ſciſcd, 
having iſſue. Dyere, if the Multer be barred, Mu- 


. lier 1s barred by deſcent, before entry of the Son of 


the baſtard eigne, as if iſsve be in entre ſa mere,or 
the Wife of the baſtard endowed. 


John Talbsts Caſe, 7 Jac. 33 Second deliverance , 
fol. 102, ; 


] Ord and Tenant by Homage, Fealry, and Herrior 

ſervice of 5o actes, the Tenant infeoffeth the 
Lord of rhree acres, and after infeoffeth the Plain- 
tiffs father of rhree other acres, parcel, &c, who-dy- 
erh, the Lord diſtteineth for Herriot, the Plaintiff 
brings replevin, and good... 1, All intire ſervices to 
render an intire Chartel of proftz or pleaſure, by a- 
lienation of part ſhall be multiplicd, and by purchaſe 
of part by the Lord, extint. 2. Perſonal ſervices 
for the publique good, which are intire, as Chivaltyy 
Homage, and Fealry, ſhall be multiplyed , and nor 
extn@, 3, Other perſonal ſervices, as Butler, Sew- 
er; 
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and Impriſonment, thoſe who praQtiſe withour their 


314 Doftor Bonhams Caſe. - Libs, 
er, &c, ſhall not be multiplied, but ſhall be excing, 
So of a perſonal office, and manual labour, z, There 
1s no diverſity between an intire Charkel » be it an-* 
nual or not, as if it be to. render a Hotſe, every five 
year by purchaſe of part, it ſhall be exrin@, 3. If 
the Father of the Plaintiff had been firſt infeoffed, 
and then the Lord, the Herriot had remained, be-. 
cauſe there the Father of the Plainriff, held by a 

ſeveral Herriot before the Lord was infeoff:d, 4. Bur 
Herriot cuſteme, by purchaſe of part is not extin.. 


Dottor Bonhams Caſe, 7 Jac. fol. 114, 


T He Preſident and Cenſors of the-College of. Phy-' 

fitians in L. by colour of Letters Patents of H, 8. 
and the Statutes of 14. H. $. and 1. Mar. fined and 
imprifoned DoRor Bonbam, for prattifing of phyſick 


' In L, without their allowance, ( the fine to be.paid - 


to them, ) and alſo for contempt made to the Col- 


ledge, whereupon he brings falſe impriſonment;and 
adjudged for rhe Plainritf. | 

1. Whether a Door of one Uni7erfity or other, 
be within the a&Q, 

2+ Admitring that he is, whether ke be within the 
exception in 14. H. 8. Juſtice Daniel held , that ſuch 
a Doftor. was nor within the body of the a&;and if he 
were, yet he is within the Exceprion, but Warbuiton 
© contra,for both points : Cooke ſpake net tochem,but 
tbey all agreed that the Aftion was maintainable for 
twoother points, 

\ T« Whether rhe Cenſors have: power to fine'and 

impriſon, ; 

2. Admitting thar if they have purſued ir, The 
Cenſors have no pawer in this caſe-ro impriſon the 
Defendanr, for they have no power to puniſh by fine 


Ty 


Pp 


Lib.8. Doftor Bonhams Caſe, 315 
| licenſe,but thoſe praQiſers who miſadminifter phyſick 
1. Becauſe the clauſe that none ſhall praQtiſe with- 
out their Licenſe, and. the clauſe which giveth r6 
them the ſaid power, are diſtin&clauſes. 

2, The firſt clauſe impoſeth another penalry, and 
5 {. every moneth that he prafiſeth , but leaverh 
the evil adminiſtration of Phyſick-to be puniſhed 
by the Colledge, becauſe this is uncertain. 

3. Tomake one puniſhable by rhe firſt Branch, he 
_ ought ropraRiſe by a moneth; otherwiſe ir is, by the 
ſecond, | 

4. By this way they ſhall be both Judges and par- 
ties in one cauſe, | | 

5+ If DoCtor B. ſhall be puniſhed by 5 /. by the 
meneth, and alſe at their pleaſure, he will be often + 

uniſhed for one offence. 2. Admitting that they 

| Fad power, yet they have nor purſued it. 1, Becauſe 
the Preſident, who hath no power, joined with them, 
2, The fine was impoſed for nor appearing before 
the Prefdent,and Cenſors,and the Preſident had no 
power, 3. Half of the fine belongs to the King z 
and here all is to be paid to them. 4. The Impri- 
ſonment ought to be preſently, as upon the Stature 
of I. 2. Cap. 12. 5. Their authority being by Patent 
and Statute , their proceedings aught nor to be by 
Parsal; and the malice z becauſc they claim authericy 
to fine and impriſon, 

6- It ſhall be taken ſtrifly,becauſe againſt the li- 
bgiry of the Subje&, therefore before. 1. Mar. the 
 Goaler was not bound to receive them 3 and this 
doth not enlarge their pofer , bur that rhe Goaler 
) ſhall forfeit double rhe Amerciament, if he refuſe. 
Admitring the replication voyd, although rhar the 
Colledge demurr upon it,. yer the Plaintiff (hall 
have judgement, becauſe in the barr , the Defen- 
dants haye ſhewed that they have ge 

| with» 
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withour cauſe, for upon all the pleading, it appear- 
eth, that he had cauſc of ation ; bur if ' a barr be 
inſufficient, and by the replication ic appears , thar 
the Plaintiff had no cauſe of 'Aftion , he ſhall nor 
have judgement : A Count may be made good þy 
barr, and a barr by replication in macrers of circum. 
ſtance, bur nor of ſubſtance. See there ſeven things 
obſeryed by Coke, for the berter dircQion of the Pre- 


fident and Comminalty of the ſaid Colledge | hete- 


after, 


- The Caſe of the City of London, 7, Jac. fo. 121, 


T is 2-gaod cuſtome within a City, that a Foreiner 
within che ſaid Ciry ſhall nor ſell things by re- 
tail, and it is good alſo upon pain of 5 /. bur it is nor 
good by Charter z therefore Cities which are incor- 
porate within time of memory, cannot have ſuch pri. 
viledges without Parliament : ſo of a cuſtome, thar 
goods forein bought and forein ſold, ſhall be for- 
feited ; ſo one may preſcribe ro have a Bake-hopſe 
in a Town, and that no other ſhall have one there, 


and the Sratutes which provide that'every one may _ 


ſell in retail, or in groſs, extend only to Merchants, 
Aliens and Deniſens, who export and import things 


* vendible, Three inconveniences by confluence of 


pcople to London, &c. 
' The Caſ e of Thetſord-School, fol.x30. 8. Jac. 
And of the yearly value of 25 lin Aa. 9g. El. 


was deviſed by the will of Thomas Fulmeyſtene, to 


certain perſons and their Heirs for maintainance' of a 
Preacher four daycs in the year, of the-Mafter 
and Uſher of a free Grammar School , and four 
poor people, /iz. Two men and -rwo-women 3 and 

| | | a 


"; 


316 TheCaſevf the City of Lonaoy, Lib.8, 


Lb.8. T arners Caſe. 317 


a ſpecial diſtribarion was made by the Teſtator, a- 
mongſt them of the ſaid Revenues, ( Viz) To the 
Preacher one certain Sum,toe the School-maſter and 
Uſher other certain Summes, and to the Poor, &c. 
amounting in T'sto to 35 {. "per anaum , which was 
the annual profits of rhe Land ar thar rime; and af- 
rer, the Lands became of greater value. (Viz. ) 
190 |. per annum. Queſtion, whether the Preacher, 
School-maſter, Uſher, and Poor, ſhould have only 
the Summes appointed to them by rhe Founder, or 
thar the revenew.and profits of. the Land ſhall be 
iwployed to the encreaſe of the Stipends of the prea- 
cher, School-maſtexg, &c, or in what manner the ſur- 
pluſage ſhould be imployed. And it was reſolved, 
that the revenue and profit of the {aid Land ſhould' 
be imployed to the. encreaſe of rhe Stipend of the 

Preacher, Schoel-maſter, Uſher, and Poor ; and if 
any ſurpluſage remain, the ſame ro be expended: ro 

the maintenance of a greater number. of poor, &c, 

and nothing thereof to be converted to the Deviſees, 

or their own uſe: and this reſolurion is grounded up - 
on apparent reaſon, for if the Lands ſhould decreaſe 

1a value, the Preacher, School-maſter, &c: ſhould 
loſe; ſo when the Lands do increaſe in value, (Pa- 


norm, ita ſemper quod pia & celeber ima veluntas dg- 


mtornm in ommbus teneatur & perpetro | ſanttifſime 
perſeveret. IG: 


Turners (aſe, $ Jac. Com. Banco, fol, 132: 


]N Debr againſt an Adminiſtrator he pleads reco= 
veries had againſt him in the Courr of C. which 
amounts to all which he had in his hands ; the Plain- 
UF replyeth, that one is by Covin, and that the 0- 
iher recoverer had accepted a compoſition, | and __ 
fo 0 OL | rae 


Ccxxcrq_y 


1 ratioze \) they ſhould gain, Vide Statutum Templa- _ 


* 348 Mary Shipleys Caſe. {Lib.$. 

the Defendant delaycd ro accept a Releaſe ro des 
fraud the Plaintiff : adjadged for the Plaintiff, x, 
Although that rwo- recoveries /are without Toyin, 
yet the compoſition ſo operates, that nothing ſhall 
be accounted admiaiſtred, but only ſo much as he 
hath paid by compoſition , and the converting of 
any part to his own uſe, and the deferring to accepr 
a Releaſe, is againſt the office of an Executor, and 
ſhall nor aid him. 2. Thebarr is inſufficient, be- 
cauſe he-hath not ſhewed thar the Courr of C. had 
power co hold plea of -deot. 2. Becauſe he hath nor 
ſhewed that rhe Teſtator was bound in an Obligati- 
on; and if it were only upon contgat, the Admini- | 
ſtrators were not chargeable in debt. 3. Be the repli. 
cation evil, yer becauſe the Barr is inſufficient, the 

Plaintiff ſhall have judgement, becauſe he had nor 

fhewed any thing againſt himſelf, bfir if it appear, 
by the replication thathe had no cauſe of Aion, he 
ſhall be barred, a 


Mary Shipleys Caſe, 8 Fac. fol. 13 4: 


N ation of Debt againſt an Executor of 2001, 
" the Defendant pleaded, Plene adminifiravit ; the 
Plaintiff replies, that rhe Executer had affers ; the 
Jury found aflers to the value of 172 {. judgement 
was given to recover the whole Debt of 200 /. and. 
damages, and coſts of the goods of the Teſtaror, 5, 
&c, Et fs no, then the damages of the proper goods 
of rhe Defendant, | | 


Sir John Nedh.ums Caſe, 7 Jacobi, Com. Banco, 
fol, 135. 


N debr as adminiſtratrix upon adminiſtration come 
_ *mitted by the Biſhop of R, che Defendant plead 
a .- 
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Lib.8. Sir Francis Barringtons Caſe. 31g 
adminiſtration committed unto him by the Dean 
and Chapter of C. ſede vacante, becauſe the Inceſtate 
had bona notabilia, &c. the Plaintiff replies,that thar 
adminiſtration was repealed : ad}. for the Plaintiff, 

1. Reſolv, Becaule it is nor ſhewed thar the Ince. 
Rate had bona notabilia,efc. it ſhall be intended that 


he had not, and yet the adminiſtration is not ypyd, 


- bur voidable, 


2, Before the repeal of adminiſtration commir- 
ted by the Metropolitan, the inferior Ordinary may 
commir adminiſtration , becauſe this is by the re- 
peal declared voyd, ab initze, and an adminiſtration 
3s bur an authority which may well commence iz 
future. * | 

3. The commirring of adminiſtration to the obli- 
gor hath nor extinguiſhed the debt, becauſe ir is in 


 anothers right; otherwiſe it is , if the Obligee him- 


ſelf make the Obligor his Executor, becauſe rhis is" 
his own a&,De bonzs defuntt triza diſpoſitio, 1,Feceſ- 
fitatis, ut Funeralia, 2. Wtilitatis, that every one ſhall 
.be payd in due order. 3. Voluatatio, as Legacies, 


Sir Francis Baringtons (aſe, 8 Jac, Communi 
Banto, fol. 136. 


THe Lord R. granted wood within a Forreſt, in 
which the Plaintiff had common , which granc 
is confirmed by Stature, rhe grantee cuts wood, and 
mcloſes it, the commoner ſhall loſe his common for 
ſeven years, 
I. Reſo!. The grantce had an inheritance to take 
in anorher ſoyl, and the ſoyl is te the Lord R, 
2, Although the grantee had nor the inheritance,yer 
the Statute extends to him, and he may incloſe; for 
the Starute is, or any other perſon ro whom wood 1s 
ſold, 3. 224 E. 4 Cap, 7, extends to wood which 
nc 


20 Dofor Druries Caſe. | Lib.$: 


-one had in ſeveralty, and- not where another had 
common there: for at the common Law;one who had 
wood in a Foreſt cannot incloſe- againſt a Commo» 
ner; bur if ir be his ſeveral wood , he might incloſe, 
parus foſſats, &c. for three years, 

4. The ſaid Statute is as a conveyance between the 
King and his Subje&s , which taketh nor away the 
right of third perſons, as the Commoner here is, 

5. In the ſaid Starute there is a clauſe chat he may 
incloſe without ſuing ro the King, , or other owner, 


ſo that power is given againſt them,and noriagainſta 


Commoner, Beaſts of Foreſts:are Hart, Hind, Hare, 
wild Bore and Wolf £ of Chaſe, Buck, Doe, Fox, 
Martin, and'/Roe, ' ; 


6. By the Statute of 35 H: 8, cap. 17. he is bar- | 


red of his Common, which prevideth that no Beaſts 
ſhall be ſuffered to come there for ſeven years, 

7. The Statutes which concern Foreſts are gene- 
ral, becauſe they concern the King, and the Cour 
ſhall rake notice of them. - # 


Door Druries Caſe, 8 Jas. fo! 141. 


| D ks D7#4;y recovers againſt B,who is outlawed, 
and taken by Capias #tlagatum,and eſcapeth, the 
Urlary is reverſed, Doftor Drury ſueth execution, Þ, 
brings an, Audita quzrela, adjudged thar it lyeth not. 
Ir was reſolved, that if A be in execution ar the ſute 
of B. upon an e:r »neous judgement, and after eſcape, 
and afrer the judgement is reverſed by a Writ 'of et- 
ror, the ation ag1inſt the Sheriff is extin&, for he 


may plead N#! tz! recorde + Bur vnril it be rever-: 


ſed, it remains in force ', be it never fo: errone- 
ous; and if rhe party have judgement and execl- 
. ; > A,” = - ler 
tion upon the ef-ape againſt the Sheriff or Goaler, 
11dgement 18 reverſed , yet foral- 

much 


Py 
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and after the ff 
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ich 25 Juldpavem wponthis! collateral thing ,is ex- 
ccated, i\ſhallivemaim in force. nowithſtanding rhe 
reverſal of then, 7 H,8. 4. Yeritiſeemeth to me, 
hehave-may, femidy by Audits querela, for-that the 

round and cauſe of the collateraLaQion is diſproved 
by the teveiſal of i the. firſt Jadgment,. a difference 
berween mean ads, compulſatory, and. voluntary, 
and berzveen a recovery by eignertitle; and.teverſal 
ofafecoperyz210s 01 1 eo dn 9 Gt» | 


C 


Davenports Caſe, 8 Facob:, fol. 144. 


PEnant for years of an avowſon granteth proxi- 

A mam aduocationem & donationemsſt eadems Ecclefor 
epatigerit ber dnrante termino, ec, and after = 
wird ſarrenders his term ; yet if the prochein avoids 
ance be with the term, the grant .is good 3 for 
yeats'cannot'determine, bur the effluxiori of rime, 
an#the Law implies'a limitarf6n,* if the Church' ds 
become void*,'during the rerm; For expreſſio eorum 
qe tacite inſurtaibil operatur ; Likewiſe if a Leflee 
for years grant a rent=charge, and after ſurrender; 
yet for thie benefit of the granreezthe term hath con- 
tinuance, alchough,'s 7ez veritate, it is determined, 
and the grantor himſelf ſhall not derogare from his 
vn grant, to make it void at his pleaſure. 


The ſx Carpenters (aſe, 8 Fatobizfol.1 46; 


] T was reſolved, when entry, authority, or licenſe, 
is piven-to2hy-by the Law;anJ he abuſe the ſame, 


- 1n* this! caſethe: ſhall'be a Trefpaſſor ab :a:tio : Bur 


where-entry," authority, or licenſe, is given by the 
party,/*and he abuſe the ſame, there he ſhall be pu- 
niſhed for his abuſe ; bur he fliall nor be ſaid to be 
atteſpallor ab znitio; ahd the diverficy 38 thisgbeguule 
A IM the 
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4322 The ſx Carpenters Caſe. Libc$, 
the Law doth judge by the'a& ſubſequenr,quo anime, 
or to what intent he enters,ad4a exteridra Indicant jn- . 
zeriora ſecreta; Bur when the parry giverh authoricy, 
&-c.rodo a thingy, he.cannot for::any ſubſequent 
cauſe piniſh the Cine | 3H, | 
x- The Lawdoth, give authority of entry into 2 
common Inn, T ayern, &c. | + 
2. The Lord ro enter and diſtrein, OT 
3. To anowner of the Soyl, to enter and diſtrein 
damage-feaſant. 
4, To him in reverſion, to view if waſte be com- 
mirted, TED Oeas 3 Res | 
e.To a Commoner to enter into his Land to view 
his Cartel, &c. 
Bur if he that enters into an Inn, &c. do treſ- 
aſs, or rake any thing away ; or if the Lord thardi- 
ſtreins for rent, or owner for damage-feaſant , la. 
bour, or kill the diſtreſs; or he that enters to vicy 
waſte, bruiſe the houſe, or ſtay there all night of 
if a Commoner fcll Timber; in theſe caſes, and ſuch 
like, the Law judgeth that he entred for the ſame 
purpoſe ; and therefore the a& thar doth demon- 
ſtrate, this ist9 be a Treſpaſs, and he ſhall be a 
Treſpaſfor ab initie : Ir was reſolved, that the not- 
feaſons,or not doing of a thing, is not any Treſpaſs, 
where the Law giveth licenſe or authority to encer, 
(viz.) to deny to pay for Wine ina Tavern, is not 
a Treſpaſs, but the Yaverner may have an a&ion « 
debt, 12 E. 4+8. If a Taylor oyer-value the ma- 
king of a garment, and the neceſlaries thereunto, 
he ſhall not have an ation of debr- for his own vi- 
lues, unleſs ir be ſpecially agreed - upon before, but 
he may detain the garment, uncil he- be paid &r 
ſatisfied; and if the party ſue for' the ſame , the 
Jury ſhall ſer down the value, and the Tayler ſhall 
have no more; but be barred forhexeſt : Likewiſe 
an 


% 


Lib.8. Edward Althams Caſe. $23 


an Oftler may detain an Horſe, 8c. Tender of ſuſfi« 
cient amends for damage-feaſant, before the diſtreſs 
raken,is good, and the taking of a diſtreſs afterwards 
is _ 3 tender after the taking of a diſtreſs, and 
before the impounding,maketh the detaining wrong, 
but nor the —_— 3 but tender after the impound- 
ing comerh roo late, for then the cauſe is put to the 
tryal of the Law, 5 


Edward Althams (aſe, $ Facobi, fol, 150. In Dowet 
and pleaded, 


N: Seiſed in fee of Lands in W. and G, deviſeth 
the Lands in G, to his younger Son for life ; it 
was agreed between the eldeſt Son, and the Widow 
of T. N. that ſhe ſhould releaſe her Dower in W. 
ſhe releaſeth unto him, Omnes attiones demand, ere. 
nec non omnem dotem &> titulum dotis,&c.de aliquibus 
terris 14 7, both the Sons dye, ſhe brings Dower ef 
the Lands in G, and judgment piven for the de- 
mandanr, | 
I.Reſol, A Releaſe of all ations to him in the re« 
verſion barrerh not Dower, becauſe ſhe had no cauſe 
of a&ion againſt him, but againft rhe Tenant of the 
free-hold;bur a releaſe of all her right ro him in the 
reverſion exringuiſheth Dowergfor a releaſe of righr 
barreth aRions, bur a releaſe of ations barrerth nor 
a right, if rhere be other meansro come to it; other» 
wiſe not; as if the difleiſee releaſe all aRions to 
the heir of the diffeiſor, the right is extin&; other- 
wiſe it is if the releaſe be to the difeiſor, and a diſ- 
cent afrer ; or if the Relcaſe be to the Leſſee for life 
of the heir ; a Releaſe of all aQtions real and per- 
ſonal, is no barr in a Writ of Erronr, bur a releaſe 
of a Writ of Errour is; @ releaſe of aQions is no barr 
to have Execution; if he be nor pur to a Scire faciasy 
Y 3 a releaſc 


224 Arthur Blackamores \Caſe. Lib.8, 


a releaſe of a thing due before the -rime of paymenc 


thereof, is good's Puerela is-more-thanan aftion,for 


by that the cauſe of,aQion is relealed 3 by releaſe of 
ſures, executions are barred, for none ſhall have,cx- 
c6nt;on withour ſure for ir, fo it is of all duties; buy 
airgleaſe de quere!rs infettis, in that caſe barreth not 
dower; by releaſe of titles dower is barxged, and, þ 
releaſe of demands, which is the moſt ample releaſe 
of all. | 
'2. The collateral agreement 1s nat of any force or 
cffcR, bur general words ought to be qualified by apt 


words contained in the ſame Deed,as in this caſe,mi- 


in contiagent per mortem ditht T. virt mer de aliquibuyg 
ter 145-411,@:c.and ſo.cxtends not to. any. Land in'G! 
bur reftraineth. the ,gen:ral words to the Lands.in 
W. only : Pnuardo cata continet. generalem clauſulam, 
paſteag, deſceadit ad verba ſpectalia, que Clanſn'e gt 
nerali {unt conſeatanee, interpretanda «ft. carta ſecumn- 
dum vciba ſpecialia :; AS if a man grams: a rent ia, 
mario de De, pcrcipicadum, , in yoo Acres. parcel, 


thereof, with clauſe of diſtreſs in the 100 Acres, the. 


rent. ſhall iflue our of the 109 Acres only. 


A-thur Blackamores Caſe, $ Facobi, fol. 156, 


*He Defendant, is. named Gent, in the original 
Writ , bur by negligence of the Curkior he is 
qQut-lawed by. the name of Knight; this is amendable 
at, the CommonLaw ; but in caſe of the King, de+ 
ſaulc. o' che Court was amendable at the Common, 


Law, as erroneaus entrance of the :continuance .ef». * 
foyn, &c.. ant any, part of the Record the” ſame 


term 3, , and. therefore: , divers Statutes of amend-, 
mcn's were made,one of the laſt whereof was,s H.6.. 
ca) ..5.2. Which-was more large, and extonds to pro» 
cels, and to ſeyen other things, ro, Records, Pieas,: 
hy Parols, 
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lib. 8. Artbar Blackamores Caſe. 325. 
Parols, Werrants of Atturney,to Writs original and 
judicial, Pannels, and Returns; that is, whefe 'jr 
wasthemH-priſion of the Clerk, and only the -de= 
fault ofthe Clerk by negligence'is amendable , -bur 
nor by his- neſcignce; as if an a@ion be' broughr 
againſt executors in the debet and detzact ; or ifrbe 
falſe Latin: bur if a word which # hott atin bewrit- 
ten for a Latin-word, this js ameridable;” as Imnginz- 
vit, for Imaginatus eſt : in a Wrir of Treſpaſs againſt: 
divers, if it abate/fordefaulr againft one, it 811 
abate againſt all 3 bur if it be for matter in faQ-on- 
ly, as for miſ-naming one Defendant; 'it ſhall abate 
only againſt him3/ omiſſion or addition which dath 
or alter the form, is amendable, as if Dei. grati be 
omitted: Voluntary or negligent keeping of Records 
by rhe Clerk, is amendable by other parts of the Re» 
cord, or by exemplification + Count er. plea in barr, 
&c, which wanteth fubſtance, ſhall nor be amended 
in another term, but default in the.coloux (becauſe 
this is the defanlr of che Clerk) ſhall bez 'a Record 
ſhall be amended in another term by the Paper- 
Book, and a thing apparent to -beahe-fault of,zhe 
Clerk, ſhall be-amended'in another rermyas viel 'y= 
dot.dei hoc, ec. '& prediftas fond progquerent. 'Nif 
js ſhall be amended by this ſtatute, if power be 
given to the Juſtices to proceed, etherwiſe nor ; as if 
ifſ1e joynzd in the Record be miſtaken in the iſe 
þ:115,. ir ſhall not be amended, bur miſ-ptrifion of da« 
mages ſhall be, becauſe this 1s-not material ro the 
fue, and ir isthe-default of the Clerk : Warrant of 
Atturney,; and 'Returns, are amendable by this ſta« 
tute, bur if there be none ar all /it.is our'of the ſta 
ture; and becauſe this ftatute 1eaverth many caſes 
wichour remedy, the ſtatutes of $2 H:8. cap::30 and 
18 £1.,cap. 14, were made : Ten wiſprifions as yer 
tot remedied, FT T0 

JT 3 1, Variance 


3 26 Might: Caſe. Lib.s. 


1. Variance material berween the original and the 
Count. 
2. Want of ſubſtance in th2 original or Count, 
3. Inſufficienc Tryals. | | 
4+ If a Coroner recuras the Jury where the She- 
riff oughr. 
5, Lack of name of the Sheriff ro rhe return, 
6. Where no return is indorſed upon the Pen 
facias. 
7. When one who is not returned, giveth a Ver. 
diQ. 
$. Pleas of the Crown. 
9. If irappear to the Court, that he who hath a 
VerdiR; had no cauſe of ation, | 
To, Errour in Law, 


Caſes in the Court of Wards. 


Mights (aſe, 7 Jacobi, fol. 163. 


3D Eſolved : If I. M. purchaſe Lands to him, and 
| 4\an Infant in fees it cannor be averred that this 
was to take away the Wardſhip, * becauſe he never 
was ſole Tenant tothe King, © 

2, No feoffment thar I. M, can make of his Moity, 
can be averr'd ro be by cellufion, &c. becauſe wink. 
eur feoffment no Warſhip ſhall be 3 and alſo the 
Starure ſpeaks of ſole ſciſin. 

_ 3+ Afﬀeoſfmenc to the Wife or younger Child can- 
nor be averred to be by covin, &c. upon conſtruRti- 
on ef the Statute of 32 & 34 H, $. where'colluſi- 
on cannot be averred by the Starure of Marlebridge, 
x cannot be now to-ſeize all the Land, bur ir may 
be for rhe third part which belongs ro the King : 1 
a third parr be left to the King , no ayerrment « 
EY ED 0 T4. 0 Jon 


covin may be: for rhe. other ewo'' parts, the Father 
makes a feoffment radivers uſes, the remainder to 
| his ſecond Sop,/and dyeth, his cldeſt-Son dyes, the 
ſceond Son ſhall not be in ward 'by averment of co- 
Viſtu | k | fn; 


* Dighles Caſe, 7 Jacobi, fo, x65. 


Enant of the King conveys his Lands to the uſe 

of himſelf for life, rhe remainder. to his Son and 
Heir in taily\ and after-is atrainted of Freaſon, the 
King ſhall have no wardſhip of any part of the Land 
by 32 & 34 H.'$. becauſe . Sai is no heir,and live- 
ry muſt be ſued in the name of the heir , bur the 
King ſhall hayeward(hip in ſuch a caſe before 26 HB. 
$ beeauſe there was an heir. UEÞ; 8 


"The Ewl of Cumberlands Caſes. 7. Jac. fol. 166. 


F: 2. granted the Caſtle'and Mannor of S, jn rail 
t> R. CH, 6. granted the reverſion ro T, Cit 
the rail be good, if nor, hegranrs ir in poſſeſſion;this 
is good one way or other, and ſo: are many parents 
fron time to xime. 16500 


Paris Stowghters {aſe, 7 fat. fol. 168. 


BY Mandanvss itwas found, thar P.S. dyed ſeiſed 
40 El.and held of the Queen in common ſocages 
7 Jacobi a Melius rrengius was awarded, whether 
he held of the King by common ſacage,or ig chival- 
T; and - found m_ he held of the Queen by chi- 
valry, This! Writ. of Melius, &c, is repygrnant g 
and giverh no authority ra find this Officeybecauſc a 
Tenure cannor he of the King,in the time of Queen 
Elixgbth; and therefore . new Writ ſhall be gy” 

| 3 4 


FI 


'ed 4 bur if the-farſt: Melons berpoodgties gdherſhall 
30ue, 1, For avoiding/Infinirentſa"t9 WDerredlan. 
#'; &c. ſhall-nor iſſueupan a D:6w8o9Netia May! 
damus upon a Mapdanus; fo a Melbi,8it;: thalknot 
ifſue upon a Melivs, &c. 3, If an office be found 
againſt a ſubje&, he ſhall have a traverſe; and if up- 
on char it be-found againſthin,;h- hathino remedy 
So the King ſhall have bur one office, and a Mzlivs, 
and.no mo jalthoughhar a reniifeobis found of figs 
Fubje&s, or oneithar bath 'an;/Bufter Tharuiae',>ch 
'King ſhall nor reſsfe, withour.a:Sroefatfas; it: 119)! 
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F* Tenanr'of lie Wing: corjriie Felony 1' Farghl ; 
and aſter is attainted 4% 4768 th& Ale; andiatter 

in An, 4. all is founl by office. Now this office | 
ſhall have relatjob ro the '-rime!6E*the Felanyz: to 
avoid all mean alienarions and incumbrances, but 
forthe mean profide! ie fall have rrelation; ro the 
time” ofthe Attaindon y' for rar the Rings titleap- 
peated of Record, imndithe: like Lim bf an' Ire, 
Birincaſe.of a ward within aggeh@ Xing fliallhaye 
the mean profits from the death-@fithe'Aunceſtor;' 
becanſe he hath it by reaſon of his Seigniory, - and 
he loſerh the renriang fervices in'the meanirfine; the 
difference is, when the King ſeiſerh jure procedtions 
Hepie,or Nome Aifld8tioms, andiwhen Rautionie Pri 
ure; feu tituli, 652 35E) 111710 Glad bags op%- 


STEADY HS DYIBVIE: £7; 6 1 TT DUTY STTDIER) 
* © Si Ger# Vleetwhods Caſe, $*Patob1; (0oxmet 
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J 
ſefſed of x Meuape, and certain'Land in'Hamwin 
Oo. : Mid,'for arcſfmof years; - in Anno 36 ER 
7 ER ae ts, he 


r v3llian Fleetopiod, receiver ofithe Revenus'e? 
the-Court dbwards, in Anno 0/5" Bling was polo? 


—_ 


Lb. $. ©: Halge Caſe: +7 329 
he became a receiver general, and was bound in 26 
Obligations of 200.4. apeece to make rrie Account, 
&c. And after upon ſeveral accounts he became in- 

debred int great ſums of: mony to!rhe -Queenz'and 

being ſo indebred in:>confideration: of /X160 l; did 
bargain and ſell the ſaid leaſe to ;Zames Pemberton, 
which by mean-conveyance came to;Sir;Gerard Fleet- 
60d. Queſtion, Whether this leaſt, &c.was extend- 
able and liable-ra the Kings debr,&c. andir was re- 
ſolved, / that. .che- faid (ale of © the term was: good 
againſt the King, becauſe the-rerm was bur. a Char- 
1c], and tlie-{ale of the, Chattels after-judgment, Bg- 
na ſides 18 good;-but ndorafter Execution awarded, | 
:"And'Cooþ;Chicf Juſtice, ſaid, Thata,Receiver, or 
ether a ecomprant whichis indebted; ſhall nor be in 

worſe caſe than a Felon. or a Traitor, that may after 

Felony or Treaſon, and before conviQtion, ſell, Boza 
fide, for his ſuſtenances&c. his Chatrels, either real, 
or perſonal. 


' Hales Caſt, B Zacobi, fo x72, > 


6 La Heir Ward comes to full age,and tenders his 
Livery, and bargains, and ſells, and dyes, the 
intereſt of the King 1s determined , and Bargainee 
ſhall not anſwer for the mean profits; for the Heir 
haddone-all that he” could do, and-+no defaulc in 
him, atherwiſe if he had not cendred ir, 


Sir Henry Conſtables Caſe, $ Jacobi, fo. 173. 


He Son of the Tenant of the King is made a 
' Knight in the life of his Father; the Father dyes, 
the Son within age tenders his livery, by thar, the 
mean profits are ſaved, and the King ſhall not have 
the rates within age, 


Virgil 


330 FVergil Parkers Caſe. | Lib, g 
Pirgil Parkers Caſe, 8. 7acobi, fol. 173. 


[T Treil Parker ſeiſed of the Mannor of Fuſfbell in 
tee holden of rhe King in chivalry of his 

of Lazcafter, maketh a feoffment of the one half &» 
the uſe of himſelf for life,and after ro:the uſe of My 
75 Coney (whom he intended ro marry) for her life 
for her joynrure, and after he married her, and then 
leaſed the other half to I. C. for years, for payment 
ofhis Debrs and Legacies, and dyed, his heir within 
age. Queſtion; Whether the King ſhould have ihe 
third parr our of the Mannor ſo leaſed only, or. out 
ef the whole; and it was refolved,thart it ſhall be oy; 
of the whole Mannor, although rhe ſtare of the 
Wiſe was precedent, thart is, equally our of both 


parts. 


The End of the Eighth Book- 
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THE NINTH BOOK. 


Dowmans Caſe, 28 Eliz. Commun 
Banco, fol.7. an Aſſiſe pleaata, 


=—=—Hc Defendant in an aflize makes 
Mt Title by a recovery,ſuffered by 
AS PV. to certain uſes,the Plain- 
riff confeflleth the recovery,and 
ſaith, Thar it was tothe uſe of 
8 the ſaid P.in fee,and traverſerh 
SH thar it was to the uſes mentio- 
CERES n.{ by the Defendant,the Jury 
found thar it was ſuffered as rhe Defendant had al- 
ledged, and thar by Indenture ſubſequent, the in- 
rent of the parties was declared by them to be as the 


| Defendant had alledged, adjudged for the Defen- 


dants. | 

1. Reſolved : Thar this ſubſequent Indenture di- 
res the uſes of the precedent recovery by Eſtop= 
pel againſt the Recoverce, and his Heirs z and al- 
though that ir be granted, that a deed is requiſite to 


_ theprivilege without impeachment of waſte, yet the 


eſtare withour deed is good 2 No averment can be 
raken, thar the recovery was to other uſes than are 
mentioned in a precedenc Indenture, orherwiſe in an 
Indenture ſubſequent, becauſe, if uſes were declared 
by a precedent Indenture,ne Neclararion after ſhall 
deveſt rhem ; ſo if P, V, had charged the Land, and 


then 


*% 


332 Anna Beaingfields Caſe. Lib! g, 
then had made ſuch a declaration, this ſhall not de. 
veſt eflates of granitecs, &c, but.no declararion,eing 
he uſes by declaration ſubſequent, be:deveſted.. »* 

2. In all a&ions berween all perſons, and in all if 
ſues the Jury may give a verd:& ar Jarge, 'and the 
Rarute of W, 2, cap. 30. which giveth ir in Aſlize, is 
bur an affirmance of the Comman Law, bur a Jiry 
cannot find a thing impertinent to the iſſue, 

The death of Sir Zames Eyre, Chief Juſtice of the 
Gommon Pleas, with an ample and memorable En- 
 _ comium of him by Sir Edward {,60þ, 6, Vivit poſt 

fancra Virtus, 
l 


Aana Bediag fields Caſe; 28 Blis 


# 6% A: 
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Common effoyn is allowab h 
'Sſtature of t2 F, 2. is ro be iris! floyt 
in the Kings ſervice; for the ſtarixefquhrin: preropas 
tion of the right which 1s properlyrthis efloyn which 
3s fora year and a day. A IGOEE 36-5 050 
2, If the tenant of the King dyed. ſeiſed of divers 
Mannors,and it is found by office'that he dyed | ſeiſed 
of one, in dower brought againſt-che Heir of full 
age he ſueth a circumſpette agatzs,this exrends notto 
more than is in the office, for this Writ is in the na» 
rure of an ayde prayer, and the King hath no right ro 
Feiſe more than is inthe office,and as to-rhis-Mannor 
it:wasobjeted, thar it ſhall beallowed, as well asif 
the Heir be withinage; for in rhis caſe, by the ſta» 
rute of pr«r074t.'' Regs cap. 4.that'the Feme may be = 
indowed/in Chancety :: It was ariſwered, thar hy the 
ſtarure of Bigamis, cap. 4: ayd thall nor be granted 
of the King in thart caſc;; and [therefore before ithe 
ſtarute of prer0gat, rhe King nor other Lord could 
not indow the Feine, | if the Heir were of. full age 
becauſe he is nor then Gardian, | and rhe ſtarure of 
F | UUCAL. LE 
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| 


Lib. 9. Caſe of Avowry.- 5333 


prerogat.. giveth power -to- the King to indow the 


Wife in ſuch caſe, if ſhe will , and not otherwiſe. 
Where the Heir pleads to dower,detinue ofCharters, 
they ought to concern the ſame Land, and this plea 
is to. be allowed, becauſe the Feme. who deraineth 
Charters, 1s not worthy to have dower, and alſo 
for the privity which is between the Heir and 
her, 

. 2, The Heir ought to ſhew the certainty of the 
Charters, or that they were in a Cheſt, 

3 None bur the Heir himſelf ſhall have this plea, 
nor the Heir hiwſelf, if he cometh in by purchaſe, 
or if the Feme had them by his delivery; nor if be 
comes ini as Vouchce having no Lands in the ſame 
County; or as a Tenant by receipt, becauſe in theſe 
caſes he cannot plead as he ought, that he is ready 
to render dower. 

4.A Gardian ſhall nor plead it, becauſe the Chars 
ters do nor belong unto him; bat he may plead de- 
tinue of the Ward, and if it be not reſtored unto 
him unmarried, the Feme ſhall loſe her dower, and 
ater, the Tenant waved this plea, and pleaded #7 
ques accoup'e, in loyal Matrimony, and the Biſhop of 
N.certified;that they were lawfully married, where- 
upon the Demandanc had judgment. 


4 
' Caſe of Awvowry, fo!, 29. 


F there be Lord and Tenant by Fealty , and Rent, 
and the Tenant make a leaſe for years, and the 
Leflee hath done his Fealry,and paid his Rent conti- 
mally,and yet the Lord/diftreineth the Peaſts of the 
Lefſee for the Rent, 'and avows upon a meer ſtran- 
ger, as upon his very Tenant. | 
Queſtion, Whether the Leſsec be without remedy, | 
Oritis a poſition in Taw, that a ſtranger 10\the 
| avowry 


334 Abb.of Strata Marcella's Caſe. Lid.g, 
yowry ſhall not plead, bur Hove de ſor fee,8&c,Bur it 
was reſolved, that the Leſſee ſhall be relieved, and 
he muſt alledpe, thar the Leffor is ſeiſed of the Te. 
nancy,&c. and the Lord ſhall be co npelled to avow 


upon the Tenant, and the falſe ayowry of the Lord. 


upon a ſtranger, which is nor very Tenant, ſhall nor 
hurt the Leſſee againſt rhe verity of the caſe, quiz 
veritas nihil veretur rifs abſcondi, 


If one come to diftrein for damape-feaſant , and 


ſeeth the Beaſts, and the owner chaſe them our, the 
party may nor diſtrein them damage-feaſant, but is 
pur to his Aion of Treſpaſs 3 for the Beaſts muſt be 
damage-feaſanr, ar the time of the diſtreſs taken; he 
. who diftreins for ſervices npon freſh ſure, may avoy 
ttpon the Land by the equiry of z1 H. 8. c. 19, if 
the Lord diftrein when no Renr is arrear, the Te- 
nant or Leſſee may make reſcous, and fo relieve 
himſelf, | 


The Abbet of Strata Mareclla bis Caſe, 34 Elix, 
fol. 23. 


N a Duo warrant for claiming Waifes, &c. and 
Felons goods,&c. the Defendant pleaded as to the 


Felons goods, that the Abbot of S. M. licite babuit | 


&- gaviſus fuit them until the Abby was granted to 
the King by 27 H, 8, and- pleads alſo, 32 H.8.6.20. 
of reviving of privileges, of Abbics, and that the 
King granted a Mannor parcel of the Abby, & fob,t«- 
lia, taata privileoia. as the late A. had, to one by 
whom he claimed by feoffnent, and pleaded no the 
feoffment by Decd : Judgment againſt the Defen- 
dant, for the Queen, ic was ſaid, That the Chart! 
of the Defendant was void. 

6 .: Becauſe it appears not what eſtate the Abbot 

ad, 


2.Bccaule 


Lib.9.. Abb. of Strata Marcela Caſe. 335 
2, Becauſe the Defendant claimerh Catal felonum 
appendant to a Mannor, becauſe he pleaded a feoff- 
mene of the Mannor,and had not pleaded it by Deed, 
without which the privileges do nor paſs. | 
To the firſt the Court anſwered, that it ſhall be 
' intended a ſcifin in fee until the contrary be ſhewed. 
To the ſecond, no reſolution, bur it was reſolved, 
chat if the King grant a Manner, &- boxa & catall 
felmum ditto Manerio Fefant , theſe paſs although 
they cannot be appendanr. 

Bux for the third Exceprion, Judgment was given 
againſt rhe Defendanr ; In this Caſe four things wor- 
thy of conſideration. | 

I, That antient Franchiſes ought ro have allow- 
ance as to that, ſore may be claimed by preſcrip- 
tion without record, and fome by record only, and 
a Charter of the latter fhall nor be allowed, if itbe 
before time of memory, if it be not allowed within 
time of memory,as allowance in Eyre, or confirmati- 
on by the King,bur uſage will not ſerve,and no more 
ſhall be allowed than are confirmed : Obſcure words 

n theſe antient Charters ſhall be conſtrued accord- 

1 WW ing co antienc uſage, and nor according to uſage at 
this day. 

2. Aman may preſcribe in Franchiſes lying in 
point of Charter, with aid of allowance in Eyre, 
wichour ſhewing the Original Charrer. 

3. If a patent of privileges whereby they are 
pany in fee, referr to a grant made before to one 

life only, this is good, for the relation is to the 
quality, and not to che quantity of the (eſtate, See 
there what tryals ſhall be allowed by Law, ſuch pri- 
Vileges as ate antient flowers of the Crown, as, box 
@ catalla felonum fugitivorum, &c. if theſe come 
or I 5g2in to the K, they are merged in the Crown, but 
ret thoſe which were exceed and creared by the K; 

as 
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236. +  Blcknalls Cle." > Lidis; 
as Fairs, Markets, Parks,' Warrens, and the like, ' 
* } (OS OF £1137 1Þ 
Buckaalls Caſe, 4> Elix, com. banto, fol, 33. © 
F the Lord avow for other ſervices, then the Te- 
nute is traverſablezif for moreſervices of rhe'ſame 
nature, the ſeifin is traverſable:for he wy} incroach, 
and it caanot be avoided in ay6ivry, it it be' nor 
fo: an outragious diftxeſs, but ſeiſin binds 'not in'Ne 
nj ſte vexcs, Cefſavit, Aſſhize, Reſcous, or Treſpals; 
bur in them he ſhall traverſe the tenurezbur ifsve4n 
rail, ſucceſsour of a Biſhop, &c.:fhal avoid ſeifinin 
an avowry, and every one may that can ſhew a Actd- 
of the renure, bur none ſhall have a contra formdin 
Feoffamenti, but the feoffee or his heirs, an inctoach- 
ment hurterh not, where there is no Tenure; 'andif 
an incruachment be of payment at more dayts, if 
they agree in the ſumm, ir dorh not prejudice, Seiſin 
1n an avowry is not traverſable generally -as, never: 
feiſed of the ſervices, becauſe by that mieans he Jea- 
veth no remedy'ro the Lord by ayowry,bur in ſuch'a 
caſe he ſha!} difctim or plead out of his fee, and'fo 
traverſe the Tenure : he who denieth ſeifin after the 
limitation, muſt firſt acknowledge a Tenure,thatthe 
Lord may have his Writ of Caſtoms or Services/as 
it the avow1y be' for Rent, Fealty;'and Suze,” © 


k ” 
+ 


Henſtowes, Caſe, 42 Elix, fol. 39:] Lohr 
3:2. vloo il 
AN AGion of Debr was brought'againſt G agis miÞ 
others as Execuro;s, one 'of: rhe 'Execurots tes 
fuſcd before the Ordin ry rhe provate,- and'thexel 
of the Ex2cutors/proved the Teſtament; it' was:ads 
judged, that no:withſtanding that refuſaly he/wdy 
adminifter the Will afrerward at*h's pleaſire3/50 
| Wah 


Lib. 9, Henſlowes Caſte,  g37 © 
when many are named Exccuters, and ſome of them: 
refuſe, and other ſome prove the Teſtament ; choſe . 
which refuſed, may afterwagffyadminiſter, notwith- | 
ſtanding the refuſal before &Ordinary;' bur if all 
refuſe before the Ordinary, and the Ordinary com-/ 
mit'the adminiſtration to anorher, then they catinor 
prove At any time;and the Execator that provetivthe 
Will, _ roname every other of rhe Executors 
that refuſed in every a@ion for recovery of Debts 
of the Teſtaror, and they may releaſe: the debts, du-# 

ties, &c. and they which refuſed may have an a&i- 
on by ſurvivor;and after thar Executors have admj- 
niſtred; and have'once taken upon them the charge 
of the Executorſhip; rhey cannor refuſe ar any rime 
after. T7. Ke Tr eo my. 

It is holden in 2: R.3. tit. Teſtament, 4. that. it js 

but of late times that the Church had the probate'of 

Teſtaments in this Land; for *rwas given'by an a&z 

' WH &c. and in all the Nations it is not ſo; bur in E1gs 

lard, and in many places of Engl1nd ; rhe Stewards 
in their Courts-Baroen, hare probates of Teſtaments 

in their temporal Courts at this day. 13 2617 
- Ly«wood,who was Dean. of the Arches and: Writ in 

Ano Dom, 1422. did confeſs the probate of Teſta- 

ments to belong'to the Ordinaries de tonſurtudine 
ing'i4& non dc communt jure & that in otherRealms 
the Ordinaries have nor ſo; and- in-another-place he 

a merhythat the power of the Biſhop.in probate. of 

Teſtaments,is,per conſenſum regni & ſuorum procerum 

@ atique. And 1 have ſeen a Book in Latiz,publifſh» 

<d, 1573 . by the Reverend Father Matthew Par- 
tr, Arch- Biſhop of Caterb iry, who'was very learn- 

«din matters of anciquiry,in theſe words,Rex Argite 

ul ecat concilig/um Eccleſtafticorum priefes, VIndex 
lemeritatis Romanes propugnator Religtonis, nec ullam 
ab:hant Epiſcop; authorutatem preter ean quam rege 

Z acceptam 


za we defy amet Be. " + 
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acceptam referebant., teſkament a proband 11 habehbauts 
adm trations poteſtatermeniquie delegare 101 peterants 
It was reſolved by: Lithign, Newton, and Danby, in 
7 E 4.14. that if all f#Exccutors refule before the 
Ordinary,they may-prove rhe Teſtamentafterwards; 
burb think this is before the Ordinary hath commit. 
red rhe adminiſtration, for afterwards they canner, 
The Execurors have-the T tle by their Teſtament, 
which is temporal. Buz tothe ſuing-of ACtions in the 
Kings Courrs, the Judges will nor admit Executory 
for ro ſue, except that they ſhew the Teſtament pro. 
ved under the ſeal of che Ordinary duly,bug alwaies 


the Kings Courrs have uſed to allow the probate of. 


any of rhe'Execurors to inable them! all to ſue ai- 
' ons; butthe probate of the Teſtament doth nor giye 
ro rhem any intereft or title, either tothe things in 
a&ion, or poſſeſſion; - for they have all their title 
and intereſt by. the Teſtament, and nor by the Fro- 
bare. | 

Payer to grant. miniſtration was granted to the 
Ordinary, by the-a&@ of 3x Ed.z. cap. 11. for before 
that time, when. aman died inteitate, the King, who 
is Parens Pairiz, was accuſtomed by his\ Miniſters to 
ſeize his gocds, tothe intent they mght be preſer= 


ved, and beſtowed:for the burial of-the deadgfor pay- | 


ments of his debrs;for advancement of his Wife and 

Children (if he had any) otherw:ſe to his Kindred; 

as appearerh in Ret.Clasſ, deg H, $.in tb. beawintt» 
ſtatorum capi ſolcbantin manus regis, &c, And after, 
- thiscare and. truſt was committed ro the 'Ordina- 
Ties, and-it was reſolved, per totem: Cur,  M. 8: and 
9-Eliz. Dyer, That the O.dinary' himſelf hath not 
any authoriry to ſell any goods uf the-imeſtate, al- 
rhough they be in danger ef periſhing;neithet con he 
releaſe any debt due unto rhe inteſtare, by a ſtatute 
ih 42.31 £4.3. G11. the Ordinary ſhall derute the 
next 


EY SQ VP CY TU. CA VE IE 


Lib.'9. The Earl of Shrwthuries Caſe. 339 
next-and:moſt lawful friends of the dead perſon in- 
reſtate co aduniſter his goods : and the ſtatute in 


An.21 H. 8,cap. 5. is, that rhe Ordinary ſhall granr 
the adminiſtration ro the Widow, of the ſame perſon 
ſodeceaſt,-jor to the next of his Kin, or to both ; as 
by the diſcretion of the Ordinary ſhall be rhoughr. 
good, &Kc.. | 

Read this latter ftatute,'to whom adminiſtrations 
ſhall be granted, 5; cl 


The Earl of Shrewsburies Caſe, 8 Jacobi, fol. 46. - 


1. Eſolved, that the grant of the Stewardfhip of 
.the Mannorg of M, and B. without naming the 

County in which,&c. is good, asif the K. grants all. 
the Lands of priors, aliens, without naming the 
County , bur the party in pleading muſt name the. 
County ; and upon Ns conceſſt pleaded, ir will ap= 
pear by the evidence, and by-circumſtances , what 
Mannot was'granted: bur if he had demanded Oyer, 
and demurxed, it-will be adjudged againſt himzfor ic 
is matter in faQ, and rhe a&s of confirmations. cx- 
tend not where the County is omitted, but where 
the County is miſ-named. | 
_ 2, The grant from a day paſt is gaod, and the .in- 
tent was, : 4. the Earl ſhall have the fees from that 
day ; bur if that cannot be, it ſhall be good for the 
time tocoME,. : | | 

3. The Earl had nopower to make Deputies , 


for three offices paſs by theſe Lerrers Parents ſeve- 


rally, whereof this is the middle ; and to the firſt, 
poweris annexed $6 make Depurics, | bur nor to the 


lecond ; the wordsare habendum offic. pred. ( with 
ſuch a comtraQtion.)) To that the Courr anſwered , 


that this Habendum ſhall have relation-to this office; 
for it is-inended, thar- the Easl ſhall exerciſe rhis 
Z baſe 


340 Hickmots Caſe. % 4%. Wh 


fortiort, an Earl. 2. Afmitting tharfecannormak? 
a Deputy, tis Notn/er is no cauſe of forfeiture; for 
erue it is, When an office roucherh'/adminiftration's 
Tuſtice, Non #/er\withvur requeſt,” 3s'ciuſe of forfei- 
rure;burt if he be tot bound ro exerciſe/it without re« 


on otherwiſe it is,as here, he is not boundby the * 


ettcts Patents' w hold Courts, - until he be” requi, 
red : if an Office be private, and nor for adminiſtra. 
tion of Juſtice, Nez uſcr,withour damage or requeſt, 
is nd forfeiture. 4. Reſolved, Thar the' Writ and 
Coun were good, alt1o':gh they were vi & arm, 
and the d fference is'between Noz feaſans,' or nepli. 
gence, and m/-feaſance, that may-be* vi &* armis; 
therefore if one bring an Aion upon the Caſe;guz« 
re vi & arm's he hindered men from coming to: hig 
Fair, which is cauſa cauſans, whereby he loſt his roll; 
which'is cauſi ea4ſata, and the point of the Aion; 
this is good, 5. The Office nnt being meinorable, ir 
is inth;s Eleftiontohave an Afton of. the Caſe, or 
an Afſz2, otherwiſe it is of Land. - See five Excepri- 
ons taken to the Verdi& Fa!ſ1/Orthopraphiagnen vi- 
tiat-conceſſionem; andthe difference is between Writs 
and Grants : Ile numeris & ſeaſus abbrev'ation'm 
decipiendas eſt, ut ronceſſio 701 fit inats, and judp- 
ment was givenfor theEarl of Ri 7 


, Hichmots (aſe, 8 7acobi, com. bancoyfbl. 52. 
p x ; 


JN debr upon an Obl;gation,* the Deferilent pleads 


a Releaſe, which is in theſe words; The Oblipec' * 


Confeſſed himfeif-to be diſcharged of alÞBonds, &e, 
and thac he will deliver all bur one Bond; whereup-' 
onthe Aﬀtion'is brought, which was made by' the 
PlaintifF and arjorher; © © orig, 2:06 agh0 
11. Reſolv, Theſe words thar the-Obligee _— 
; ; eth 
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ſeth himſelf to be diſcharged of all Bonds, is a re- 
leaſe, and amounteth ro that, that rhe Bonds are 
"70s. ; . - FO | 
' - 24 The Exception extends to all:rhe premiſes,and 
not only to the delivery. ff | 
3. The Plaincitf by confeſling that the Obligation 
was made by another, and the Defendanc againſt 
ahom only he: brought the Aion, had abared his' 
own Writ, and'after the Plaintiff was non-ſured, 


Batens Caſe, 8 Jac: fol; 53. ” 2 


Hu0d permittat to abate a houſe levyed, ad-nocu= 

mentum liberi-tenements 1. P.and now of the Plain- 
tf, and Counts, that rhe houſe of rhe Defendant 
doth jurtie over the houſe of the Plaintiff, and Judg- 
ment given for the Plaintiff. | $4" 
| 1, Reſolved, that the Plaintiff needs not ſhew 
how he had the eſtate of I. P. v 

2, The Writ,is, ad aocumentum liberi tenement I. DP. 
and now of the Plaintiff, and counts ro the Nuſance 
of the Flaintiff only,/ it is good; | for, the levying in 
the time of I, P. implieth a Nuſance to him, and he 
muſt ſhew.a Naſance to himſelf. ro maintain the. 
ation. _. 53 £5283 306 | 

3. If it appear to the Court, that the Nuſance is 
to the damage of the Plaintiff, he necds- not ſhew-it 
lyecially, as if the houſe of the Defendant hangerh 
orer the houſe of che Plaintiff, asherezfor ir appear» 
a, that the light was Rtopped,-and that the rain.de- 
lcended : nod conftat clare, non debes verificare, and 
the Plaintiff may abate the Nuſance, if he will : and 
the ſtature of Weſt, 3. cap. 24. which giveth the 
Quod permittat againſt the Alienee of him who levy- 
dthe-Nuſance, extends not to the Alienee of the 
alience, 7'y | 
Z 3 | Poulters 


342 .- Poxlters Caſe. Lib. 9, 


Porlters Cafe, fot. 55. 


JF one were taken for the death of a man,. he was 

not bailable at the Common Law, withonc a Weir 
de 6dis & acia, which ſerveth not if he be appealed 
Or indicted. 2. If he be'found not* guilty upon the 
ſaid Writ, he was not bailable withour a Wrir de ps- 
neado in balliuum. 3. A Writ of-conſpiracy lyerh nor 
before acquittal, bur the conſpirarers? may þe in- 


died or cenſured in the Star-Chamber.--Confede- | 


racies puniſhable by Law before Execution, ought 
' to have four incidents, | 

1. They muſt be declared by ſome manner of pro- 
ſecurion, as was in this Caſe, 3 ike 2lfeg 

2. They ought ro be malicious, and for revenge. 

3+ They ought to be falſc againſt an Innocent, 

4- They _ ro be our of Court voluntarily 


Aldreds (aſe, $ 7acob!, fol. 57: 


Hen a.man_ hath lawful profit by preſcripti- 
Y. V onof time, whereof the memory of mans 
not to the contrary, other cuſtom of the like rime al- 
ſo, cannot take the former away; fer the one cuſtom 
is as antient as the other. As if a man have a wa 

over the Lands of B. to his Free-hold Land by pre- 


- 
; 5 
- 
P 


ſcription of time, B, cannot alledge preſcriprion or 


cuſtom to ſtop the faid way ; for ir may be, rhatbe- 
fore the time of inemory,the owner of che ſaid lands 


had granted ſuch a way, without any ſtopping and 


fo the preſcription might have a lawful beginning, 
29 Eliz, Banco Regis. 

Thomas Brand preſcribed tinie out of memory 1i0 
have the light of ſeven windows towards a piece of 
land of Thomas Moſely, in the Ciry of Yoyp, but 


Maſth 
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Lib. 9. Jobn Lambes Caſe. 343 


- Moſely ereed a new OY upon the ſaid piece of 
| 


land, ſo neer, &c. as the light: of the Windows 
were ſtopped. Brand brought his AQton on the Caſe, 
and Judgment was given fo: the Plainriff ; for ix 
might be, thar before the time of memory, the ow= 
ner of that piece of land did grant licenſe to the 
owner of the Mefſuage, to have'the ſaid foven Win+ 
dows, Without topping them, and fo the preſcription 
might have a lawful beginning. by 125;4 

If a man have a water-courſe to his houſe for ne- 
ceflary uſes; if a Glover make a Lune-pit for Calf-: 
ckins ſo neer the ſaid courſe,thar rhe corruption.dorh 
corrupt the ſame; an ARQion of the Caſe lyeth, 13 H. 
7.26.6. Likewiſe a man ſhall'not make or eret a 
Swine-ſty ſo neer his neighbours houſe, as to an- 


noy him with rhe contagion thereof, 


John Lambes Caſe,8 Jacobi, Star-Chamber, fel. 99. 


j T was reſolyed,that every one thar ſhall be convi. 

Red in caſe of Libelling, ought to. be cither a cons 
U;ver of the Libel, or a procurer of the contriver,or 
a malicious publiſher thereof, knowing it ro be a Lis 
bel ; for if one read a Libel, or hear the ſame -read, 
tis ne publicationz for, before he hear or read the 
lame, he cannot know the ſame te be a Libel; or, if 
he read, or hear the ſame, and laugh thereat; this 
s no publication 3 but if after he had read or heard 


| the ſamie read, he repeat the ſame, or any patt there- 


of inthe hearing of others z or, if he *"write a Copy 
thereof, and do nor publiſh rhe ſame to ochers ; this 
is ne publication of rhe Libel, bur ir is good for him 
after he hath ſ6 wrirten the ſame, ro deliver 'ir;toa 
Magiſtrate, for then the a& ſubſequenr doth: declare 


\ 


his intention'precedent. | 
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Robert Bradſhawes Gaſe, 10 Facohi, fol. 60. 


#, for ſix years during the life of R. covenats 
'that he had power te make this Leaſe,the Leſſer 
brings Covenant,and ſhewerh not that R.,was in life, 
nor: whar perſon had:right, and yer good : becauſe, 
R, were not in life- at. the time of--the Leaſe made, 
pac Leaſe was abſolute if he died after,yer the Aion 
yeth, and he needs not ſhew who had right, :for he 
had purſucd the words of the Covenant, and it lyeth 
nbr-properly in his notice, 


i, 1 Machallies (aſe, 11 killing of a Serjeant, &c, 
«236-077 9:J46.'fol.6g5.: i vi 
P1ve Exceptions to the Inditment, 

-3. The Arreſt was in the night, berween five and 
f3x of the Clock, in November, at the ſure of a ſub- 
je, which being tortious, the killing bf the Ser- 
ant:is bur'Man-flaughter: Noz atloc.'t. Becauſe the 
Arreft may be at the ſute of a ſubje& in- the night. 
2. Although that between five and fix. in. 'November 
be in'the night, yer the Court is nor bound to take 
notice of it, withour the ſuing of the party, as in 
caſe of Burglary. ori dl nt 

-2; The Sunday is nor dies juridicus, therefore the 
Arreft that was made upon it was Tortious. Relolv. 
Thar'judicial a&s ſhall nor be.done this: day, but 
miniſterial maF for.neceſſity. 

3 The Inditment is |;z computat.in payocbia SM. 
in W. onuttinig the Ward, yet good ; as if one name 
the Town, he 1s-not bound to- ſay-in what, Hundred 
it 15,/4and 5 the /precept was to- arreſt: him , infr4 
libertates L. and the arreſt was in L. yes good, be- 
cauſe rhe Liberties of L, includes the Ciry of bh, - 
I | : L 


- 


Lib.o.  Mackallies Caſe. 345 


ſelf, x. Exception ro the Verdi&, that the Indj&- 
ment and the Verdi& vary;for,the Indi&ment is,thar 
the arreſt was by precepr, and by Verdi it is found 
that it'was by cuſtom without precept. Anſwered,. 
that the precept 15 but circumſtance, and variance in 
that is not materia}, having found the ſubſtance;as 
if the Indiment be, thar he killed him with a Dag- 
cr, and it is found thar it was with a Sword;ſo if he 
be ind;ed of murder,and it is found man ſſaughter, 
this is good; for ex malitia 15 but circumſtance 2. The 
Indiment may be general, ex malitia, c. becauſe 
the Law implieth. malice, and ſo the Precept nor 
material. 3. The cuſlom is not good, to arreſt one 
without ſummons 2 it is good, and if the proceſs be 
erroneous, yer killing of him who did execute it, is 
murder, becauſe he is nor to diſpute whether it he 
good-or not, and if any officer in doing his office be 
ſlain, this is murder, and.in ſuch a caſe an officer is 


*otbound to flye to the Wall, as another is. 4. The 


Arreſt cannot be before the plaint entred of Record 
before the Sheriff. Re. Ir may by the cuſtom after 
entry of it into rhe Porters book. 

4. The Serjeant ought to ſhew ar whoſe ſute rhe 
Arreſt is, and in what Court,and for whart cauſe; true 
tis, if the party ſubmit himſelf 3 but here he was 
killed before he could ſpeak; and if they kill him 
before the Arreſt, knowing that he came for that 


- purpoſe, this is murder. 


5.It is not found thart the killing was felony Rep. 
It :; ſufficient for the Jurors, to find the killing ; 
which is the ſubſtance, and leave it ro the judgment 
cf rhe Courr, if it be felony. | 

6. The Serjeant did not ſhew his Mace : He ought 
not, 

1. Becauſe he was commonly known. | 
2, The party arreſted is to obey at his peril, and 


if 
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3465 Peacocks Cc __-.. Lib.g., | 


if ſhewing of the Mace bz requiſire,it will be a war* 

ning to the party to flie, 
7. The arroffpugnt to be upon requeſt after the 
plaint entered : the requeſt may be before or after; 
$. The verdi®: is repugnanr,for they fi 1d thar the 


prime was entered of record 17 Nov. and after they | 
o 


und that it was 19 Nov this 1s more ſtrong againſt 
the Priſoners, becauſe the entry was before the Ar. 
reſt 18 Nov. 

9. The Plaint is wichout form; this is nor to the 
purpoſe, for it is but a remembrance to draw the 
count by ar large after. And Machalley and the other 
Prifoners were executed at Tybo7ne. 


Peacochs (aſe, 9 7acobi, in(amera Stellata, foli70, 
Ir George Repnell Plaintiff, Richard Peacock, and 


others, Defendants, ] H. J. B. Commiſſioners to, 


examine Peacoch upon Inter,and Peacoch being exa- 
mined,would have declared all rhe truth; bur J.H.a 
Commiſſioner far the Plainriff, hcld him ſtridlyto 
the Inter, ſoas the truch could nor appear : - and 
this was holden by the Lord Chancellour , and the 
two Chief Juſtices, the Chief Baron, and all rhe 
Court of Star-Chamber, a great miſdemeanour , 
&c.as the ſtatute of Exceter faith,"er quod juſt:tia & 
veritas ſaffecantur, and Commiſſioners to examine, 
ought to be indifferent, and by all means to expreſs 
the truth. And they are not bound ftrialy to the 
Letter of the Inter, but to every thing alſo rhar ari- 
ſerh neceſfarily for manifeſtarion of the trurh. And 
the ſaid J. H. when he was in Examination of Pez- 
cocþ, went forth of the place to the Plaintiff, being 
in another Room, and had ſecret conference with 
him : Andir was holden by all the Courr, thata 


Commiſſioner, before publication of rhe dif] pn" 
ought 
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Lib. 9. Deflor Huſſeys Caſe. 347 
oughtinor ro diſcover ro any of the parties the matter 
thereof, nor after thac he beginneth to examine In- 
ter, ro conferr. with the parties, totake new Inftru- 
Rions ro examine further than he knew before: and if 
he did, they were great miſdemeanours, and puniſh= 
able by Fine and Impriſonmenty for if ſuck things 
ſhonld be ſuffered, perjury would abound. T. H. was 
put forrh of rhe Commiſion of rhe Peace, and the 
Arturney general was required to: preferr an Infor- 
mation againlt him, for the ſaid miſdemeanours, 


Doftor Huſſeys Caſe, 9g Facobr, fol. 71, 


1N raviſhmenr of ward againſt a Feme-Covert, and 
others, they were found guilty , and the Baron 
Nox cuulp. and the Age of the Infant above fixreen , 
and married :; Foſter and Wa-bertoz, a Feme-Coverc 
3s within the ſtatute, becauſe the Aftion lay at the 
common Law, and the ftarute gives, bur greater pu- 
niſhment,and fo ſhe is within the ftatute-of Merton, 
cap. 6. de malefa$oribas in parcis, of forcible entry , 
and re-difleifin, Cooþ and Warmfley ro the contrary: 
the ſtature of Weſim. 2. cap. 35. hath made ihefe 
alterations ; rhis extends te Heirs Females, which 
the ſtature of Merton did not, 2, Tr extends to 
Heirs raviſhed after years of conſent ; ſo deth ner 
the ſtatute of Mertos. 3. Ir exrends ro the Clergy ; 
the ſtature of M. doth not. 4. M. giveth a right of 
Ward ; this giveth raviſhmenr of Ward, 5. This 
giveth more ſpeedy proceſs, andthe death of the 
Plaintiff or Defendant abateth nor the Writ. 6. It 
giverh greater pnniſhment. 7. A Feme- Covert is 
nag within rhis ſtature, for itis ſihereder maritave- 
rt, ſatisfacere non potuerit,abjuret regnumzor be per- 
petually impriſoned; and becauſe the Law diſableth 
the Feme to fatisfic, ſhe ſhall not therefore be po 
ca, 
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348 Combes Cafe. "y  lab.9, 
lcd, not perpetually impriſoned and the Baron. 
being innocent,ſhall nor be puniſhed;for.the puniſh. 


ment is perſonal, and he ſhall. not have judgmeny 
at the Common Law, the Aﬀtian being broughrup. 
on the ſtatute; nor judgment upon; the » ſtatute 
where the Aion ts brought at the Common Tay; 
2. The Verdi& is inſufficient, becauſe no- Caſe is 
within the ſtature, except the Raviſhor marry the 
Infant,ſo that if the Infant marry himſelf, or be mar. 
ried by another, it-is out of - the ſtature, and' the 
Verdi& found thar he was marrizd, and did not ſay 
by whom. 4. Damages ſhall be recovered uponthis 
ftarure; and where the ſtatute ſaith, thar he ſhall be 
baniſhed, or perpetually impriſoned, the EleRiowis 
in the Court. | ; 


_. Combes Caſe, 0 Jac. fol.75. po a ſpecial Verdith, 


A Copy-holder in fee (where there is no cuſtom 
ro that purpoſe): maketh ewo his Artuinecys, to 


ſurrender ro the uſe of I. N. in'fes, they in Court 


ſhew the Letter of Atturney, and by the ſaid Letter 
of Atturney ſurrender. £ 

| I. Reſolved: Surrender by.Letter of Arturney 1s 
good, for a furrender may be by the Common Lay 
withour cuſtom, and may be by Arturnzy as inci- 
dent to it: If one have a bare authority , coupled 


with a Confidence, he cannot do. it' by Atturney,, 


2s Execurors cannot ſell by Arturney ; bur if he 
had authority ro diſpoſe, as owner of the Landye 
may, as Ceſtuy que uſe by rhe ſtature of 1 R; 3. bit 


if one hadpaxticular perſonal power ro diſpoſe, as, 


owner of the Land, he cannot do it by Arturnsy 
as if Leffce for life had power to make Leaſes for 21 


years . , There..are perſonal things which cannot be 
. done by Atturney, as Homage, Fealty, bearing his 
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Villein : admittance of h;m to whoſe uſe the ſurren- 
der is made, may be by Arturney, ifthe Lord will; 
and yer he xy 60 upon the admitrance, rr ti the 
Tenant to do fealty, a fortiort here : and otherwiſe 
it would be a miſchief 3 for it may be he is beyond 
the Sea, or fick,and canner be preſent, to ſurrender 
for payment of h's debts, er preferment of his Chil- 
dret'; 'bur if a cuſtem be,thar an Infant may make a 
froffmene ar 15 years, he canner do it by Artror- 
114 | | 
4 The Attorneys have purſued rheir authority, 
although they have not done it in the name of rhe 
Authorizor ; for they "did ſhew the Letter of Arror=- 
neyy-and ſurrendred by authoriry thereof, which is 
allone 3 bur if it be ro make a Leaſe by Indenture, 
this ſhall be jn the name of him who gave the au- 
thority . bur Executors muſt ſell Land in their own 
wits for neceſſity, and yet the Vendee is jn by the 
eviſer, - 


. Heary Pejtoes Caſe, g Jac. com. bance, fo. 77. 


þ was reſolved, per tot. cariam, that accord in all 
Ja ons, wherein is ſuppoſed the Torr to be made 
(23 & armis) where cap.” and the Exigenc lyerh at 
t'e Common Law,'is-a good plea, .as in Treſpaſs, 
ind Ejeft:one firme,” detinue of Charters, houſe, or 
aher goods; for whete the'certainty is to be recove- 
td, an AQtien is a good plea, when'the condition in 
a Deed by the Original contraRs of the parries;is to 
pay mony, yet by accord and agreement between 
the parties, any other thing may be given in ſatisfa- 
Gion of the mony, Res per pecunzam eftimatur, & non © 
pecun'a per rem. And in this ſenſe rhe ſaying is rrue, 
wed pecunia obedinnt omnia, ; 
| Every 


350 Henry Peytoes Caſe. Lid: g, 
Every,:Accord ought to -be plain, perfe&, and 
complear.;, for if divers things are to be obſerved 


and performed by the Accord, the performance gf 


part 1s not ſufficient, 17 E. 4. 2. & 6 H« 7, 10. Ph 
COD. 5. | 

If a man be boundin an obligation, in one hug. 
dred Quarters of Wheat, .upon condition to pay ;3 

uarters 3 he cannot give mony or other thing in 
ſarisfaQtion thereof, becauſe the. concra& originally 
was not for money, but for a collateral thing, 

Alſo if the things xo be peformed be ar a day t 
come, tender and refuſal ts nor ſufficient hay hs 
aQual farisf1fion and acceptance. _ | 

If a man be bound in a Statnte, Recognizance, 
Obligation, and after a defe: ſance is made topaya 
leſs ſumm now this fumm in the defcaſance is col 
lateral ; and therefore if che Obligor renderthe 
ſame at the day,, and ir is refuſcd, the Obligee ſhall 
loſe the ſame for ever; as is holden in 33 H, 6, fola, 
and yer in this caſe, the Obligor by Accord between 
the parties, may. give an horſe ſor other thing in ſa- 
tisfa&ion of the money in the defeaſance; for the 
Contra& originally was for mony. Bur if a man by 
Contra&t or Aſumpſit without Deed, be to deliver 
an horſe, or to build an houſe, or ro do any colla- 
feral thing, money may be paid by Aceard, in. fatiſ- 
faftion of ſuch Contra; for as a Contra& incconli- 
deration thay commence by;word,,ſo by. accord, by 
words for any valuable conſideration, rhe ſame.my 
be diſſolved; 0 J 
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Agnes Gores Caſe, 9 Jacobi, f4l. x. 


\f Herein was reſolved,that if A, put poiſon in- 

to a por, to the intent to peiſon B,and ſer the 
ante in a place where ſhe ſuppoſerh B. will come, 
and drink thereof; and by accident one C. unto 
whom'A. had no malice, comerh, and of his own 
will, taketh the por, and drinketh thereof, of which 
poiſon he dyeth ; this is murther in A. for the Law 
couyleth the event with. the intention, and the end 


with the' cauſe. But if one prepare Rats-bane ro 


kill Rats or Mice, and lay the ſame in certain hid- 
den places to this purpoſe, and with no ill jstenr, 
and another'perſon finding the ſame, doth cac there- 
of, 2nd dyeth, this is no Felony 3 bur when one pre- 
pareth poiſon, with a felonious intent to kill any rca- 
ſonable Creature, whwſoever reaſonable Creature is 
killed thereby, he that had the felonious intent 
ſhall be puniſhed,” Reſolved by all the Juſtices of 
England, 


Coneys Caſe, g Jacobi, ſol. 84. inbancs, 


Fi Lord of a Mannor,and Tenant within the age 
of 21 years by Fealty and Kent, rhe Lord in- 
frofferh a ſtranger, to which feoffmenc [che Tenanr 
Xtoarneth, Queſtion, Wherher the atrornment. of 
Infant will bind him to the payment of the ſervi- 
Cs or nor, and by Cook, Walmſlcy,Varbertoa, and Fo- 
ſer, it ſhall bind, for he is compellable in a per que 
ſervitia,and ſhall not have his age,but he may avoid 
aly prejudice thereby at his full age z and if a fine 
here had been leyyed, he had been compellable : 
andthe rather, becauſe it is bur a bare afſenr, 

Pinchons 


352 Pixchons Caſe. Lib. 9. 


Pinthens Caſe, 9 Jacob', fol. 86, 


1 was adjudged, that an Aftion of rhe Caſe, yi 
lye againſt Executors, for a debt due by theTe 
ftaror upon a ſimple contrat. An attien' upon Af. 
ſampſr,, made by the Teſtacor,- was. mainrainable, 


againſt the Execurors, upon a contra&; for Corn; 


No;wood and Reads Caſe, Plow, com. 181. 


Debts upon fimple contraRs ought to.be paid be-. 
fore legacies, and reaſonable part of the gonds of. 
the Wiſe or Infant, which proveth that they ſtill.) 


main ; the Spiritual Court doth give remedy for: 
yment of legacies ;' and the reafon of all thisig 
or that the Teſtator in his life trime>upon his ation 
of the Caſe upon the: Aſſumpſit, might nor wage his 
Law, as he m g'\t have done upon his ation of debr; 
for no ation is maintainable againſt executors,where 
the Teſtaror might have waged hs. Law inhislife 
time : bf a Priſoner do ear and dtink with his Gao« 
ter, and dyc,the Gaolor ſhallhave an a&ion of debt 
againſt his Executors, for the meat and drink of the 
Teftator; and the reaſon 3s, for that in this Caſe 
the Teſtator might not wage his Law, -as is adjudp- 
ed, 27 H. 6,91 46. in "homas Bods!gates Caſe's and 
the reaſon thar no wager of Law inthe Caſe is, be- 
caufe that every Gaoler ought to keep his Priſoner 
m falva & artta cnſftodia, and thereby the Gaoler is 
in a manner compelled to find Victuals for his Pri- 
foners, and therefore the Priſoner may nor wage his 
Law; bur if A. contra with B. for: iis commons for: 
a month, &c, there; in an aftign of :debr brought 
anſt A. he may wage Law, \ A 4; i 
If a Vieualler, or-common Inn«keeper bring an 
ation of debt for viftuals delivered to his Gueſt,the 


Guz{t may wage his Lawzfor the Viftualler,or Holt, 


1$ 


$ 


Lib,  PmchoniCaſe. © 353 
is not compellable ro deliver Vifuals, until he be 

aid for chem in hand, 10 H. 7,8. in Ano 4 H.'6. | 
k. G. brought an Agtion of Debt for ten Marks . 
againſt Thomas Timberbull,. and others ; Executors of 
ria Febb,and declared, that the Teſtator had de= 
rain'd the Plaintiff ro be with him for a year in the 
Art of Limming of Books ; paying per annum, ren 
Marks : And Martin did hold opinion,that the aQion 
was not maintainable againſt Executors; and he 
rook diverſity berween this Caſe of a Limmer,and of 
a common Labourer; for the Labourer may be com- 
pelled in ſpight of his head to ſerve,and his wages is 
pur in certainty by che ſtarute; and it is no reaſon 
the Servant ſhould loſe his wages by the death of 
his Maſter, whom he was bound by the Law to 
ſerve;bur in caſe of a Limmerhe is not bound by the 
Law to ſerve;and ſo when he makes a Cevenanr,irt is 
his own a& arid folly, and not the a& of the Law; 
for he might have taken a ſpecialty,and the opinion 
of Martin in this caſe, is good Law $ But the true 
reaſon of this diverſity, is, becauſe thar in this caſe 
of the common Labourer, the Teſtaror might not 
wage his Law, as he might againſt a Limmer ; and 
this appeareth in.11 H 6. fol, 43. where the Gardi- 
an of Freres Minors in Coventry , brought an aQtion 
of Debr againſt 7obn Burton of Coventry, Executor of 
8 jobn Goat, and declared that rhe ſaid Fohn Goat re- 
; Wl tained ar Coventry Frere John Bredonza Brother ofthe 
_ 8 faid Houſe by Licence of the ſaid Gardian to fing 
. Wl for him Maffes for one whole year; and to ſay Sainr 
WH G1egoiics Trentals in the next year after,and ſhewed 
\ Wl in cerrainty,upen whar ſervices Saint GregorzesTren= 
- WF tals did confiſt; raking for this, x1 s. per annum; and 
| MW vithin four daies John Goat dyed, and the Defen - 
; MW fant his Executor, and the ſaid John Burton granced 
to the ſaid Frere, to' pay him the ſaid ſumm, for 

A's doing 


3384 . William Banes Caſe. Lib.g. 
doing the ſaid ſervices according to the Reteiner of 
the Teſtator,which divine ſervices the Frere did per. 
form according to the Rereinot, and all his wages 
were Arr. Andin this caſe the diverſity. was taken, 
that a labourer may have an aftion of debt againſt 
Execitors withour ſpecialty, becauſe thar he may be 
compelled to ſerve by rhe ſtature, and rhe Teſtaror 
ſhall not wage his Law in thisCaſe,Bur the Prieſt or | 
Frere is not bound to fing Maſſes,by the Lawgagainſt 
wall, - And in very caſe where the Teſtator might 
bave waged his Law, the ation is not maintainablc 
2gainſt his executors withour ſpecialry;for executors 
may not wage the Law upon rhe contradt of another, 
In » H. 4. f-.26 Lawr.Saint Martin retained one for 
term of his lifc,in the rime of peace and warr, 1605, 
per annum, which ſervice he (as his ſervant)did do 
for two years,: for which he brought his a&ion of | 
debt againſt John Beltox,and others,Executors of th ; 
ſaid Lawr, And judgment was given againſt the 
Plainiff, for the reaſon, and upon the ſame diverf- 
ty, 2s is aforeſaid ; an Afſumpſit without ſpecialty 
35 no more perſonal than a Covenant by ſpecialty, 
and thesefore dyeth nor with, the perſon, 


Wikzan Banes Coſt e, 218 Banc. R'ge 9 Zac. fol. 93. 


ye" an ation of Aſumpſt againſt Executerz,the 
Plainriff neederh nor to averr, that the Execu- 
rors/have aflers in rhcir hands of the goods of theTe- 
Aator,tothe valve of the ſaid debr; for it ſhall be in+ 

. rended prima facie,that they have Aﬀers;for rhe Lav 
. deth preſume, that the Teſtaror will not leavea 
greater charge upon his Executors, then he will 
Jeave benefit-t0 diſcharge. \: Ch 
If a ſtranger doſay unto a man to whom a debts 
owing, 1 pray yo't forbear your debt, aud do 10! 
in 


Lib.o. Sir George Reynels Caſe. 355, 
" Wl the Party until Michaelmas, &c.. and then 1 will pay 
f 30u the debt. This is a good conſideration, although 
S 


it be no benefir to him that made the promiſe for it - 
It is a damage to the Creditor to forbear his ſure or 

, debt; he may have his a@ion of Aſſumpſet againft 
ſuch a ſtranger afterthe day. | 


Sir George Reynels Caſe, 9 Jatobi,fel.g5. 
In (hancery. 


j T was found by office; by Commiſſion under the 
' great Seal, thar the Marſhal of the Kings Bench 
had commitred divers forfeitures of his Office, b 
ſuffering voluntary eſcapes of Priſoners : Thar of. 
; fice, and ſuch like, may ner be granted for years,be= 
| cauſe it is an office of truſt,and perſonal,and he muſt 
WM continually attend, and be ſworn in Court. 
Two matters of Record amount to an office; as iti 
; the Caſe of Sir John Savage, who was Sheriff of the 
County of de for life,by Letters Parents under 
| the great Seal, and was indied of rwo aunenry 
| eſcapes of Felons : and the King may ſeize his Of= 
fice into his own hands, withour faing forth any Sczre 
facias, 5, Mar, Dyer.The Abber of Saint Albanes,had 
a Gaal, and detained priſoners therein; and becauſe 
he would not be at charges to ſuc forrh Commiſſion 
for the Gaol-delivery, the K:ng. cauſed his Fran- 
| _ and liberty thereof ro be ſciſed into his own 
hands. t ; 
; The Abbor of Crowland had a Gaol and Priſoners, 
| and for that he once detained men rhat were quic of 
Felony, the King re-ſcifed the Gaol for ever. 

If a man grant an Office to another for life,er for 
years, and he'will nor do his Office , or otherwiſc 
miſ-uſe his Office, rhe Grantor may re-ſciſe the 
ſaid Office. 39 H.6. fol. 34. 
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356 UMargartt Podgers Caſe, Libg, 

If 2 Gaoler commir voluntary efcapes, or permir_ 
chem, this is a forfeiture of his office, Cooke, Lib, g. 
in the County of Salops Caſe. 

The King may grant the cuſtody of rhe Gaol to 
one in fee, and alſo to the Sheriff of a County, to 
"one, and his heirs,which eſtate in fee fimple,includes | 
all other eſtares; and it is true,thzt theſe grants may 
be made by Law; for in theſe caſes there is not any 
intermiſſion; for preſently after the death of the An. 
ceſtor, the Office deſcends to the heir, 

2. This Office cannor be forfeited by Ourlary, as 
if ir were granted for years, it might ; grants of 
theſe Offices in fee, or for life, have been allowed, 
and approved; bur ſuch grants for years were never 
allowed or approved, Et pcriculoſum exiſtimo-quod by= 

norum virerum 30n comprevatur exemplo: he that hath _ 
the cuſtody of rhe Gaol,*whether by right or wreng, | 
ſhall be charged with eſcapes of Priſoners, until he 
be a&ually removed, 


Margaret Podgei's Cafe, 10 Jacobi, fol. 104. 


þ P. Copy-holderfor life,” the remainder for life, 
the Lord bargained and ſold , and levied a fine 
ro 1. P. this deſcended to M. P. who levied a fine, 
five years paſs without claim of them in remainder, 
adjudged no barr. | _ 
1, Reſolved : That Copy-hold eſtares are within 
4 H. 7. by the word Intereſt but if the word be by co- 
vin, this barreth nor the iſſue, if Leſflee for years, or 
Copy - holder be ouſted, the Lord ſhall nct have five ' 
years after a fine levied by the difleifor, after their 
eſtate determined, becauſe he may preſently have an 
aſſizez otherwiſe where Leflor for life is ouſted : A 
meer ſtranger cannot enter to avoid a fine. with- * 
out Commandement, or affent'of the parry who by 
e* T8 EF) 


Lib.09. AMeriel Treſomans Caſe. 357 
right, bur a Gardian in ſocage, - or Leſſor for life, ot 
Lord of a Copy-holder,may, for the privity between 
them, and the Infant or Lefſees, 

2. A fine barreth not any by Non-claim, who is 
nor put to a Fight; -therefore here they in remainder 
are not barred, becauſe the bargain and ſale, and 
fine the tenant in poſſeſſions putteth them not to 
a right. | | 

y Becauſe it is lawful a&. 

2, Tenant in poſſeſſion deveſteth not rhe remain- 
der by acceprance, as if Leſſee for life accept a fine, 
Come'ceo, although ir be a forfeirure, | 

3. Becauſc he is in by 29 H.8. of uſes which doth 
no Wrong. | | 

4. Afrer rhe bargain and ſale, he in thenexr re- 
mainder ſhall nor enter; for by rhe cuſtom his eſtate 
v.s to commence after the death of the renant in 
poſſeſſion, -ſo if tenant in poflefiion forfeit, the Lord, 
and not he in remainder ſhall encer , bur thereby 
without a ſpecial cuſtom che remainder is not de- 
| ſtroyed : If a Copy- holder in fee ſurrenders to the 
uſe of one for life, no more paſlerh rhan ſerverh the 
eſtate limirred, and he ſhall pay no fine for admit- 
rance after the death of tenant for life : Jr ſeemed 
to the Chief Juſtice, rhar if the Lord here had char- 
ged the land, 1. Þ. ſhall nor hold ic charged; for the 
eſtates in remainder preſerve him frem incumbran- 
c:s of the Lord, - 2829 | | 


Meriel Treſhams Caſe, x e Jac, com. banc. 
fol. 168. 


AN Adminiftrarrix,Defendant jn debt pleads that 
the Teſtator and his Son ana ged a re- 
cognizance'to the King, of a hun 


another of 890 1, to B. 


dred pound, and 
- another of 000 [.to 
Aa 3 M. and 


353 Robert Marys Caſes Lib.g, 
M. anddivers others, over and aboye which ſhe had 
not aſſets, and after ſaid, ſhe had noriſufficient affers, 
the Plaintiff replieth,thar the xecognixz.ance toB was 
for payment of 409 1, which is paid,and the other to 
M. is to perform Covenants, whereof none is bro- 
ken; and rhe recognizance remainerh in force by co- 
yin of the Defendant.. 

1. Reſelv. Thar the barr is inſufficient;fer ſhe hiſt 
confeſſerh, thar ſhe had ſufficient affets ro pay the 
ſaid recognizances, and after denicth. 

2: She ſaid, ſhe had affers, bur.nor ſufficient; this 
15 too general, bur ſhe-uſt confeſs hew much ſhe 
had, becauſe ſhe'had knewledge thereof. 

3. The pleading by the Plainriff,that the Obligs- 
cion was made to perform Covenants, 'i5 good with- 
our more certainty,becauſe he is a-ftranger, 

.4+ The general allegarion of covin is good, with- 
out ſhewing of refaſalto releaſe, &c. and fraud may 
be in one only;alſo the bar is inſufficient,becauſethe 
inteſtate-was baund in the recognizances with :ano- 
ther, and the Defendanrhad not averred, thatthe 
other had nor ſatisfied them: 


- Robert Marys Caſe, 10 Jac. fol. 111. 


A Commoner being a Copy-holder , brings an 
go! 92) 0 Caſe,for putting Beaſts intothe 
Common, whereby he loſt his Common ; the Jury 
found thar the Defendant did nor pur in the Beaſts, 
bur they of rhemſelves depaſtured there. ls 
I. The Jury have found the ſubſtance of the iſſue 
for the Plainriff, the depaſturing there, and it is nor 
material, if he purthem nor there. 
2. This aQtion lyeth for the Commoner 3 for he 
may'diſtrein damage-feaſant, and ir may be, that 
wah ſtronghangd he is hindered ro diftrein , __ 


if he ſhall nor have this aQtion he is remedileſs. 
: » A Commoner, who had ifree-hold in the Com- 
> WW mon, ſhall have an aſlize; ergo, a Copy-holder ſhall 
have this ation, * | 

3. The wrong ought to be fo great, that the Com- 
moner loſe his ap 3 25a Maſter ſhall not have 
an aQioa for beating his Servant, withour loſs of his 
ſervice, and it appeareth nor to the Court,that there 
are more Commoners than he; and if there be, yer an, 
ation lyeth,' becauſe each had private damage, and 
it isnor like ro a Common Nuſance, which ſhall be 
I puniſhable only in a Leer, if there be no ſpecial da- 
mage ; bur be the treſpaſs never ſo little, the Lord 
may have an aQtion of Treſpaſs, 


The Lord $anchers Caſe, 10 Zacebi, fe.1l TA 
for procuring the Murtber of John Turner, Maſter - 
of Defence. 


1.D Eſolved : That a Baron of $0112 ſhall be 
tried by the Commons of Englasd. 

2. The Indi&naenr of the acceſſory in one County, 
to a Felony in another County, by the ſtatute of 
2 £.6.6. 24. ſhall recite, that che felony was done 
in the other County; for an Indiment is no dire 
affirmation of the fa&. 

3.The Juſtices of the Kings Bench are within theſe 
words of the ſtatute, Juſtices of Gaole=delivery, or 
Oyer and Terminer 3 for they are the ſupreme Judges 

of Gavl-deliyery. | 
' 4. The Lord Saxcher\cannor be in the Term-rime 
arraigned in Midd. before Juſtices of Oyer and Termi- 
ar, becauſe Juſtices of Oyer and Termzer ſhall nor 
kinthe ſame County where the Kings Bench is,bur 
the principals were arraigned jn L, in the Term 
Au 4 timcs 


Lib. 9. The Lord Sanchers Caſe, 359 


, -- 


360 Anthony Lowes Caſe.- - Lib.g, 


. time, becauſe this is anether County. 


_ " 5, There netds nor be fifteen, daies for the rerurn 
of the Venire facias, upon an indiment in the ſame . 


County where the Kings Bench is,otherwiſe in ano. 
ther County. © | oy 


'6. Becauſe there is no dire& proof that the Lord 


S. commanded ane of the principals, but that he al. 
ſociared himſelf ro one who was commanded z rhe 
beſt way is to arraign him as acceſſory to him whom 


he commanded; bur if he be indiQed as accefſory to 


ewo, and found acceſſory to one of them; this is 
The word Appeal in the ſtarute of 7. 1. c. 14, is 


ro be intended penerally (viz ) by inditment, by | 


Writ or Bill,8&c. and Attainder js to be attended up- 
on any fuch accufarion,ergo,if upon any ſuch accuſa. 
rion he principal be attainted erroneouſly, rhe ac- 
celſory may be arraigned, becauſe the atrainder is 
good until itbe reverſed ; bur if rhe acceflory be 
hanged, and after the atrainder againſt the principal 
3s reverſed , the heir of the acceſſory ſhall be re- 
ſtored to all which his Father loſt,either by entry or 
action ; By 5 H, 4. tap. To. none ſhall be impriſen- 
ed by Juſtices of Peace, bur in the common Gaol ; 
whereby it appears,thar Juſtices of Peace offend, who 
cammir Felons to the Counters in L, and other Pri- 
{ons, which are nat common Gaols, 


Caſes in the Court of Waras. 


Anthony Lowes Caſe, 7 Jacobs, fol, 112. 


« L, tenant of gg acres, parcel of the Mannor | 


"of A, by Chivalry, and Sure of Caurt to'B, 
whereof A, was parcel, and both A. and B. gr 
bh | parce 
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parcel of rhe Dutchie of L, our of the County Pala- 
tige holden formerly of the King in Chivalry in Ca- 
pite, and of another houſe there, hoJden of A, by 
fealry, and rent ,H.$ grants the rent by releaſe ro 
him, and confirmerh his eftare of the ſaid lands by 
fealty only, and grants to him the Mannor of A, Te- 
aendum by fealty and rent : Ir' was objeRted, thar 
when the King grants his Seigniory ro his'tenanr, 
the ancient Seigniory is extifft and a new one thar 
js beſt for the King creared, (viz,) Chivalry, 
2, When he extinguiſherh ſervices parcel of the 
Mannor of A. this ſhall be holden as the Manner of 
A. is; this is by Chivalry, 
| Burreſolved, rhar the 59 acres and houſe, ſhall 
be holden by fealry only > and as to the ſaid Obje- 
Riomthe releaſe of the King doth nor extinguiſh ſer 
vice, which is inſeparable re a Tenure rhar is fealty, 
bur all others are gone; and rrue it.is, when the Kin 
grants and exprefſeth no Tenure,ir ſhall be by Chi- 
valry;but when the Land moverth from a ſubje&,and 
-the tenure ischanged, the new Tenure ſhall be as 
neer the ancient as may be, as feoffee of Tenant in 
Franþalmozene, ſhall hold by fealty only ; andhere, 
although they grant the ſervices, yer he limits rhe 
grantee to do fealty. A Knights fee is not to be ta. 
ken according to the quantity, bur the value of the 
land, as 20 l. per annum, and a hide of land, is 
as much as a Plough can plow in a year; Relief 
1s the fourth parr of the annual value; thar is, of a 
Knight, five pounds; of a Baron, 106 Marks; of an 
Earl, 106 |. of a Marqueſs, 206 Marks; of a Duke, 
2001, The eldeſt Son of E. 3. called the black 
Prince, was the firſt Duke in England ; Robert, Earl 
o Oxford, in the Reign of R, 2, was the firſt Mar- 
queſs; and the Lord Beaumont was the firſt Viſcount 
created by K, H. 6, s 

ES | Floyers 


362  Flojgers Caſe Lib.g, 


Floyers Caſe, 8 Jac. fol, 125. 


Aron and Feme ſeiſcd of lands holden in Chiral. 

ry inthe right of the Feme in fee, levy a fine ty 
one who grants and renders to them, and the heirs 
of the Baron, and levy another fine to theiv uſe for 
life, the remainder to their three Sons in tail, one 
after another; the remainder in fee to the heirs of the 
Baron; the King ſhall have neithzr wardſhip of body | 
nor land, | FI 

1. Refolv. That is our of the ſtatute of 32 F,8, 

£ap. 2. if he who had the fee dye, 8&c. in reſpeR the 
eſtate by the firſt fine did nor continue ; and this, 
a/rhough borh rhe conveyances are voluntary, , 

2. The King ſhall not have wardſhip of the third 
part, becauſe ir is not for advancement of the Wife; 
for in the firſt fine rhe land moved from her, and 
1 had no more by the ſecond fine, than by the 

r en Sg 

Je. In regard the particular eſtare is out of the 
ſtatute, no wardſhip accreweth to the King » by ad» 
vancement of him in the remainder ;bur if a Rever- / 
fioner upon an eſtate for life, canvey to the uſe of 
his wife, this will give wardſhip of the body of the 
heir, for he in reverfion is Tenanc : if a leaſe for 
life be the remainder to two, and to the heirs of one, 
he who hath the fee dycth, his heir (hall nor be in 
ward t if the heir of one Joynt-renant, who had the 
fee, dye of full age (living the Tenant for life) hi 
heir ſhall nor be in ward, although he be within age 
by thar ſtature, becauſe he is nat immediate heir, 


Sondayts 
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Lib. 9- 


Sondayes Cafe. 36; 


Soudayes Caſe, 8 Jac. fol. 127,' 


. $, deviſeth to his wife for life,the remainder 
ro W S. and if he ſhall have iſſae,thart then his 
ifue ſhall have it, the remainder to S. the remain- 
derto T, &c. Totidem werbis, upon condition that 
if any of them, or rhe heir of cheir bodies, go abour 


toalzen, that he in rhe next remainder ro enter af- 


WW ter the death of M.W and S. T. ſvffercth in a com- 


mon recovery to his own uſe in fee, he the next 
remainder enters. | 

i.Reſolved ; Every one of the Sons hath an eſtate 
tail, 1. Theſe words,if he dye without ifſue malegare 
ſufficient ro create an eſtate tail. 2 The peneral 
clauſe, If any ef his Sons, or Heirs of his bedy do 
ir maketh ir manifeſt. 3. The condition proveth 
it, for they cannor alien if they have but for life; foc 
this would be a forfeiture. 

2. The reſtraint of the tenant in tail, to ſuffer 2 
common recovery, 1s. void : See Mildmayes Cale in 
the ſixth Book, 


Dicks Caſe, 9 Jacobi, ſol. 829. 


THe King Lord, IT. N. and Tho Q. mefnes of a 
Mannor which they hold in common in Capzte, 
and tenant of three Acres holden in Chivalry; T.Q. 
maketh a feoffment of his moity ro the uſe of himſelf - 
for life, the remainder to I. Q. his Son in tail, the 
renanc infeofferh I. Q+- who infeofferh T. Q. to de- 
fraud I, N. of the Wardſhip of his *on within age, 
and dyes, I. N. ſeiſeth the Son, T. Q. dyeth, the 
King ſhall not have wardſhip of the body,and moity 
of the three acres. 
1, Reſolv, By the death of I, Q. it was a C_ 
| ; VeItre 


364 'Bewleys Caſe,  Libb.g, 
veſted in 1. N. and the King had, but a poſlibility to 
have it,if T.Q. dic during the minority of the ward, 
which poſſibility ſhall nor deveſt the wardſhip our 
of I. N. | $5 

2, When the rcnant infeofferh a ſtranger to de. 
fraud the Lord of wardſhip, the Lord ſhall not haye 
rayviſhment of ward, before recovery of the land 
in the right ef ward ; and although rhe title of I.N, 
be bur in aQion, yer it ſhall nor be deveſted by a de. 
ſcent after : See the Rarute of 3 4 H.8.in caſc of col 
lufen, | 


| Bewleys Caſe, 9 Jacob!, fol. 130. 


He King Lord, Meſne by ſocage,and tenant, the 

renant 1s attainted of Treaſon, the King grants 
ro One tenendiym by Chivalry: and Rent, and to do 
his ſervices to. other Lords, the tenant ſhall hold 
by ſocage of the Meſne, and he by ſoeage of the 
King, becauſe rhe intent of the Xing was to revive 
the Meſnalty, which cannor be by any other way ; 
and the reviving of the ancient tenure ſhall be in. 
conſtruQtion preferred before. the reſervation of a 
new; andthe honour of the King ſhall be preferred 
before his profir; and there was no default in the 


Meſne. 


Thomas Holts Cafe, 9 Jacon, fol. 231. 


Randfather tenant in Chiyalrv in Capite, Father, 
and Son, the Grandfather conveyeth part of his 
lands to the uſe of the Father, and his Wife, the xe- 
mainder to the Son in tail, e#c. the remainder to 
the right heirs of the Grandfather, and conveys 
other lands ro his younger Children for _, : with 
ivers 


lib.o.. AAatthew Menes Caſe. 365 
livers remainders over, and oyeth, the Father ten= 
ters livery, and before he ſuerh ir, dyerh. 

1» Reſol. By the death of his Father before livery 
ſued, and after tender , the King loſeth the primer 
ſcifin, bur not mean rates, if any be due. 

2. The Son ſhall nor, pay primer ſeifin, nor ſue li- 
jay, becauſe the Father, and nor he,was within the 
ſtature of 32 H, $. 

2. If the King had had one primer ſeifin, he ſhall 
not have another of the lands conveied to the youn- 
ger children,bur rhat ough ro be an effeAual (eifin ; 
70, here,becauſe the King had not the effeQ of the 
primer ſeifin of the Father, he ſhall have primer 
ſeifin of the lands conveyed to the younger children, 
zif he hadjthe grant of a prochein avoidance and 

preſents, and rhe Clerk dyerh before InduRtion, he 
ſhall preſent again, and before the ſtatute de Donis : 
fa renant in tail the reverſion ro the Kzng had ali- 
eted poſt prolem ſuſcitatam, with warranty which de- 
{cends upon the King, it is no barr withour affers,the 
ae& of the warranty. 

4. The King ſhall not have primer ſeifin in regard 

o a ſecke reyerfion, which deſcends to the Son ; 

aheiwiſe if a rent be reſerved, the King may have 
that for a year ; Se note, for a fruitleſs reverſion 
there ſhall be wardſhip, bur no primer ſeiſin, 
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Matthew Menes (aſe, 9 ]acebt, fel. 133, 


TEvant of the King of a Meſfuage in Cgpite, who 

holds other Gravel-kind land. deviſeth all co his 
four Sons equally: 1, Whether the King ſhall have a 
third part of a Mefſuage only. 2. Wherher our 


1s Wi *t the part of the heir only; becauſe the Prerogativa 
&- WW e's, cap. i, Rex habebit, 2c. de quocungque tenuerints 
to 


0c is zntended, if che land gdeſcand to the ___ 
cir 


heir to whom the land holden did deſcend. 

1, Reſolv. If no- Will had been made, the King 
ſhall not have the lands, holden of others in ſocage, 
but when by the Will (co which he is inabled by the 
ſtature)he deviſerh it ro his Sofis; here the faying in 


2 H. 8. giveth tothe King ward 'and primer ſeifg; 


S0 if lands in Chiralty, deviſable by cuſtom, are de. 
viſed to the Feme, although the deviſee be good, fr 
alk withoar aid of the ſtarure, yet rhe'King ſhall hay; 


the wardſhip of a third part, 
2. The King ſhall have his third part our of all 


their eſtares equally. 


Aſcoighs Caſe, 9 Jacob, fol. 13 4. 


"I King Lord, Meſne in Capite, and tenant in 
A ſocage ; the Meſne grants tothe uſe of himſelf 
for life; che remainder to rhe tenanr in tail, if the 
remainder ſuſpends the Meſnalty during the life of 
the Meſne, | 

Reſolv, Thar during his life the Meſnalry is not 
ſuſpended. tr, Nor as te the Meſne, becauſe hee 
mainerth renanrt ta the Lord,fier by reaſon of the re 
mainder for the avoiding of f rations ; otherwiſe i 
the remainder be limited in fee, for rhen he haths 


high an eſtate in the Meſnalty, as in the Tenancy 


and this can never be revived: and otherwiſe a ep 


niory in fee ſhall ifſue our of a Meſna'ry for life,an 


there will be the Lord and tenanr in fee, and Meſl 
for life.; bur if the Lord grant his Seigniory 10 
years, the remainder for life, to the tenant, t 
Meſnalty is fuſpended « a Meſnalty or Seignic 
cannot be ſuſpended in part, and in eſſe, for parti 
the aft of 'the parry, burthey may by aQt of Law, 
of a third party : As if the Lord rake a leaſe of p! 
of the renants, all the Seigniory is ſuſpended ; | 
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366 Aſconghs Caſe.  Libg, 


Lib.9. Throughgoods Caſe. 367 
if a Gardian indoy the ferne,.the Seigniery is in eſſes 
for that part, and ſuſpended for the reſidue : Ifrwo 
Coparceners are of a Seigniory, aad one comerh ro 
the tenancy by defeaſable title, the other ſhall di- 
rein for the moiry of the Seigniory , and the a of 
the Coparceners ſhall not prejudice her. 
There are four manner of Ayowrics. 
1, Upon his very renanr. jy, 
2. Upon his very tenant by the manner, where the 
WM 0ont had but a particular eſtate. | 
3. Upen his'renant by the manner when the Lord 
had bur a particular eſtate. | | 
4. Upon the matter inthe Landzas within his fee, 


bur the Lord hath liberty to ayow according to the 
Common Law, 


Throughgoods Caſe, 9 Facobi, fol. 136. 


Enant in fee infeofferh one by Deed indented, 
WW | and delivercrh it upon the land, in the name of 
ſein; rhis is good, and hath a double operation at 
one inſtanc, vzz, ro deliver 1he writings as a Deed, 
andto deliver ſcifin of the land according ro the 

Deed. ES 
1. Reſoly. This is his Decd,although he doth not 
lay fo, bur delivers ir in the name of ſcifin ; for de» 
livery is good without any word : If one deliver a - 
| Deed to one as an eſcrow, to be his Deed upon. per- 
formance of condition, this is his Deed preſently, 
otherwiſe if he deliver it to a ſtranger ; ſo words are 
| good without aQual delivery; as if Heſaich, rake t 

like ro a livery within view. Ifrhe Obligee deliver 
the Obligation to the ,Obligor , to deliver; the 

| Obligor may recain it, for the words to re-deliver 

are void, © | 56. 
2, Delivery of the Deed upon the land , amount- 

ct 


368 


thing; this is good alſo, 


Beaumonts Caſe, 10 Jacobi, fol. 138, 


. B. and E. hjs Wife, tenants in ſpecial rail, the 

remainder to the heirs of the Baron, I. B. levies 
A fine to K. E. 6, who grants to the Earl of H.in 
fee. 1. B. dyerh, E. enters, the Earl of H, con- 
firms her e ate, to have to her, and the heirs of the 
body of I.B. E. dycth ſciſed, having iflue F. B, who 
Accepts a fines Sur conuſans de droit tantum, with Pro- 


Clamations, and dies;having ifſae,Sir H.and [.Sir H, 


In ward to the King after full age,and before livery, 
covenanteth to ſtand ſeiſed to the uſe of himſelf « 
and his heirs, males of his body and dyes, having 
iflue only a daughter in ward, whether ſhe or IB, 
ſhall have the land,8c. 


' 2. Reſolv. Thar E. had an eſtate tail, and the 


ſtatute of 8 H 7. c. 24, which cnableth the Barcn to 
barr the iſſue,ſaverh the righr of the Feme;if ſhe en- 
rer, Or, &c. and one may have an eſtate tail, which 
cannot deſcend,as if the Son in the life of the Father 
levyeth a fine, the Father remaineth tenant intail 
fill, alchough it cannot deſcend,and E.here hath an 
eſtace rail ſo long as ſhe liverh, or the heirs in tail 
remain. 


' 2. The confirmation is veid, for he who did con- 
firm, had bur a poſſibility, which paſſeth not by the 
confirmation, and if he had a reverſion in fee, yetit 


ſhould be void. | | 
' I. Becauſe the tail which the feme had was con- 
firmed, which cannot deſcend. | 


.-..2+ The confirmation dorh' not add a deſcendible 
Dy GR 2" +... quali! 


Beaumonts Caſe. Lib.'g, 
eth qot to livery and ſeifin, bur it doth; iPdeliyered/ 
in the name of ſcifin, ſo of any other thing; 'or if he. 
faith, 1 deliver you ſeifin, without delivering any. 
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KY Lib. 9. Beaumonts Caſe. 369 
quality, where he who ſhould have it is diſabled to 
receive by deſcent. | 

3- This would in cffe& repeal 4 H, 7, & 32 8,8. 
rwo of the principal Pillars of the Law. 

4 & 5. It Tenant in Dower grants her eſtate, 
there is a deſcendible quality in the heir , ro bring 
waſte againſt Tenant in Dower ;- and although the 
heir confirm her eſtate for life, and after ſhe aſlign- 
cthir to I. $, who commirterh waſte, yet the a&i- 
on of waſte 15 maintainable againſt her, Pars ratione; 
inthe Caſe at Barr, in regard the confirmation doth 
not inlarge the eſtace of E, it cannot add unto,it a 
deſcendible quality. 

6. There are bur three manner of Confirmations, 
iz Perficiens, Creſcens,aut Diminuens, and the Con- 
firmation in this Caſezis none of them : and if Z. had 
no power to levy a fine, or ſuffer recovery, the rea- 
ſon is, becauſe ſhe cannot barr that which was barred 
before by her Husband, bur this point was not now 
io Queſtion, 


The End of the Ninth Book. 
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THE TENTH BOOK: 


T be Caſe of Suttons Hoſpital, Baxter Plain - 
ziff, Surton axd Law Defendants, in Treſ- 
paſſe, in the Kings Bench, and adjourned 
into the Exchequer Chamber ;, and juage- 
ment givin againſt the Plaintiff. 


Wd Y the Parliament 7 Zac. the Hoſ- 

© pital was foundedart H.in Eſſex, 
Ergo , the incorporation made 
afrer by the Kings Letters Pat- 
rents, is void, and the Charter- 
houſe is not given by the ſaidSta- 
rute,becauſe-$, purchaſed it after. 
| _ 2, Suittou- who had licence to 
found an Hoſpiral,before the foundation dyed. | 

3. The King cannot name the Houſe and Lands of 
8, tobe an Hoſpital, becauſe in Alieno ſolo. _ 

4. Every Corporation ought to haye a place cer- 
tain , but here the Licenſe is to found an Hoſpital 
ar, or in, the Charterhouſe, Ergo, before that S, had 
made it certain , there was no incorporation.; allo 


ve place of Corporation ought ro be certaib. by - 


Bb#3 Metres 


- 


272 The Cafe. ef Suttors Hoſpital. 

Mertes and Bounds, and a place known will not 
ſerve. . PEP 
5. The King intend:d to make an incorporation 
preſently, which-cannot be before that-S. name a 
Miſter. ; 

E. Governoutrs cannor be, until there be poor in 
the Hoſpital. Erge,: S. callerh it in his Wil, his in- 
rended Hoſpital. , 

7. The Foundation cannot be without the words, 
 Fuado, Erigo, &c-. and before ſuch Foundation, a 
\ Stranger cannot gire Lands unto ir. 

8 & hc Maſter was named at will, where he ought 
10 be for life, and have freehold in the Land; alſo 
rhe Hofpital muſt be Founded before a Maſter be na- 
mied, | S | 

9. The bargain and ſale made by S. is void. 

1, Becauſe the money pid by the Governours in 


their private capacity,ſhall not inure to them in their _ 


polirick capacity, 
2, The Habendum is to them upen truſt, which cans 
not be in a Corporation EMS xp? 


3 Becauſe, as before, no Hoſpiial was Founded, 2 


19, The King cannot make Governours ef athing 
not in Efje. | ” ['3 
To the firſt it was anſwered, that rhe Letters Pa- 
rents recite the preamble of rhe AR, «whereby , and 
in many parts of the AQ, it appeareth that the incor- 
poration was to be is f.:tur0, when it ſhall be ereQted, 
and the Stature doth nor give any Lands unto ir,bur 
power to give without Jicence of alienation and 
wortmain, and it appea reth by the Letrers Patents, 
chat the exeRion precedes the licenſe, | 
The Licenſe is ro him, his Heirs, ,Executors, &c, 
at any time hereafter, and the words of Incorpora- 


ron are 'nthe preſent, and ſo the incorporation pre- 


cedeth the execution of this Licenſe, 


3.Al- 
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;}- Alchough the King gave the name, yer S. de” 
v.ſedit,,and affcnted ro it, and the K, did it ar his 
SUE, | uw 

4. The K makes an Hoſpital of all the premiſes, 
ſo that-it is certain, and as to that which was ſaid, 
that a place uncertain cannot be- an Hoſpital z Ir 
| was anſwered, that a Mannor may bez. which is:more 

uncertain than the Charterhouſe. To the efſence of a 

Carporation five things are requiſire. x. Law- 

ful authority to incorporate ; and that may. be four 

wayes, by the common Law as the:King himſelf, by 
authority of Parliament, by rhe K. Charter, and by 
preſcription. 2, The perſons cither natural or pe- 
litical, 3. A name by which, &c. 4. A- place. 
F Words ſufficient , but} nor reſtrained to a ſtrit 
orme. Ky 
| . 5. A Corporation may be withour head , as if the 
K, incorporatea Town, and give to them power to 
chovſe a Maior, they are a Corporation before E- 
lection, | 

6. Ir is a ſufficient incorporation, that there be an 
Hoſpital poteſtate, for the Temple was a Corporati- 
on inthe time of H.x. and yer was not bwilt till H 2. 
tne ; but here the Hoſe was built before. _ 

7. The firſt Donor is in Law the Founder , and 
when the K.'giveth a name; and deſigns the place 
and the perſons , the Founder hath nothing to dee, 
bat the donation 3 bur if the K. leaverh. the nomi- 
natien to the party, there many rimes, although ner 
o neceſfity he uſcth the words, Fundo,Erigo,&c. Bur 
n truth the incorporation is made by the K, Charter, 
and the Founder is but an Inſtrument. 

$. The Maſter may be ar will ; for by the Letters 
Patents $, had power to name one at his will and 
pleaſure, | Wm 

9. The monty paid by ſome of the Governours in 
Bb 3 the r 


3 74. Hary Portingtons C al hb Lib, IQ, 


heir private Capacity is good, buz-the payment was 
as Governours, and ſo they are acquitred. ' 2, A reny 
was reſerved, which is a good conſideration, 3, A 
bargain and ſale may be upon confidence and truſt, 
10, They may plead thar they are ſeiſed z# jure ;x. 
corporations, although then Ir be not 1z effe. In an. 
{wer ro the preſidents, ſome are Explanatory , ſome 
Nugatory, ex conſuctudine Clericorum, 
- Sir Thomas Fleming Chief luſtice of 'Z£npland bes 
came fick, whereof he after dyed, ſo that he never 


argued the Caſe ;'Sce there is ſeveral advancements 


and commendarions, | 


' Mary Portingtons Caſe, 11 Facobi, fol, 3's, 


in this caſe it was ſaid, that a recovery in a va- 
Jue barreth an eſtate rayl , although no recom- 
pence be had; becauſe it is by Iudgemient: as if ifſue 
In tail be barred in a formedon, by warranty and al- 
ſers,bur if the iſſue before judgement given; alien the 
aſſerts, his ifsue ſhall recoyecr rhe land in rail, if tenant 
1 rail ſuffer a recovery, and dye before Execution, 
iſsue is barred, Ir is abſurd that one may barr one 
of going about to ſuffer a recovery, when he cannot 
barr the recovery it {elf 3 bur if ſuch a condition had 
been good, Feme-Coverrt by that ſhall nor loſe het 
Land, for ſhe ſhall not loſe her Lands by any con- 
cluſion wirhour examination upon Writ in Court, 
and if ſhe acknowledge a recognizance,this is void, 
alchough it be with her Husband, becauſe there isno 
Wrir to examineher 3 if an Infant levy a fine,this is 
voidable, and ſhall be trycd by inſpe&ion, bur a finc 
levyed by a Feme Covert is yoid, if the Hngband en- 
ter, otherwiſe nor, EDN 0h 


AFccr many things ſaid concerning Perpetuities, 


Jenning) 
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Jennings Caſe, 38 Eliz, Barro Regnuf0l.a3; 


T Enant for life ſuffers a common recovery,in which 
he in remainder in tail is vouched, whodyeth, the 
reyerfion in fee is barred. | | 

1, Reſolved, that at the common Law a recovery 
ayainſt Tetanr for life, upon a true warranty , and 
recovery in value binds him in the remainder. 

2, No Statute was made to provide for him, who - 
had a reyerfion or remainder upon an eſtate tail, and 
the Stature of W, 2.c,3, which giveth receipt to a re- 
verfioner upon default of him who holes per donum, 
is to be intended of;Tenant after poſſibility of ſue 
extin& ; and 3» H.$.c. 31. provides only for a re- 
verfion or remainder upon a Leaſe for life, 

2, There have been divers evaſions out of the Sra- 
tutes of 3» H, $. as if Leſsce for life Leaſe for years 
to one who infeoffeth one, who in recovery vouckes 
Leſsee for life; this was our of the ſtatute,becauſe the 
Leſsor and Leſsee were put to a right, whereupon 14 
Elrz. c, 8, was made. 

4-14 Eliz, extendsnot where Lelſsee for life vouch- 
ed him in remainder in tail,becauſe it is in the power 
of him in remainder ro dock the reverfion, &c. and 
the courſe is, thar Tenanr in tail bargains and ſells 
toone who ſuffers a recovery, in which, Tenant in 
til is vouched, and yer the bargaince had bur for 
life « Judgemenc affirmedin Error. 


Lampets Caſe, 10 Facohi, fol. 46. 


Eſsee for 5000 yeares deviſerh for life ro one 
whom he makes Executor, the remainger to one 
viſter, and the heirs of her body, and dyes, the Si- 
ſter taketh Husband, they releaſe to the Execuror, 
Bb 4 who 


376. Lampets Caſe... Libio WY | 
who demiſerh for ten years to the Defendant, th; 
Barondyes, the Executor dyes, the Feme takes ang. 


ther Baron,who demiſeth to the Plaintiff ; judgement 
againſt the Plaintiff, {nn 

.- I. Reſolved, A deviſe of the uſe of a term to one 
for life, the remainder to anorher for life, is good, az 
an Execntory deviſe.” | | 

' '3. Adeviſe of the term it ſelf in ſuch manner ;s 
good 


'K The frſt Neviſee cannot barr him who had the 
Exccutory deviſe, 


\ 4. Afent ef the Executor to the faſt deviſe, is an 


aſſent for all. 

5. Ifſuch a deviſe be made to the F xecutor, and 
he center, generally he ſhall have it as Executor. 

6, Such an Executory deyiſe canner be granted 0- 
Ver. : | 

7. Such an Executory deviſe may be extinguiſhed 
by releaſe to the farſt deviſce. 

Ojeft, That the firſt deviſee had all the intereſt 
in him, and the other bur a poſlibiliry, which cannot 
be releaſed,as if Conuſee of a ſtatute releaſe his right 
in the Land, yer he may ſuc execution. 

It was anſwered, that a thing in a&ion cannot be 
granted to a Stranger, neither by the AR of the Par- 
| xy, nor of Law, but it may be releaſed to the Terge- 

tenant, and here to him who had the p eſent intereſt, 
Xx, Becauſe as it may be eaſily created,: being a Chat- 
tell, ſo it may be eafily determined. 2. Every right 
as well preſent as future,by joyning all who have in- 
rereſt one way or other may be cxtinguiſh'd ; ſoif 
rhe Exccutor and the Siſter here, had joyned in an 
aflignmenr, this had þcen good. 3. When many thing 
are requiſite ro the perfe&tion of any thing , the 
Law reſpe&s the Original AQ, and here the fun- 
glamenral ARs yere the deviſe, death of the devils 
: | | | | the 


| 


Lib. 10. 
the aſſent of the Fxecutor, and death of the firſt de- 


viſee, and ſhe. hath a right that may be releaſed, 
and the death of the Executor is bur a mean to , 


Lampets Caſe. 377 


bring it into poſſeſſion 3 as a Feme Covert barreth 
her (elf of Dower by joyning in a Fine with her Hus - 
band , bor if the Baron ſole levy a fine, and dyeth, 
and five years pals, the Feme.is not bound ; fo if 
tenant in ancient demeſne levy a fine, he had peſht- 
bility to have the land again , it the Lord bring a 
Writ of deceit ; but he may releaſe that poſſibility, 


| but ſuch a poſſibility as may be releaſed, ovght to be 


Propinqua, and not Remote, and it is more than a 
common poſſibility,that an Executor will dye before 
5000 years,and the perſon who releaſeth it oughtto 
have it in certain , therefore if a remainder be timi- 
ted ro-the righs heirs of J. S. his eldeft ſonne can- 
not releaſe it , becauſe he is not certain whether 
he ſhall be heir ar the death of his Father ; ſo if a 
leaſe be made to Baron and Feme, the remainder to 
the ſurviver of them for 21 years, the Baron cannor 
grant this term, 4. This by her death gocth to 


. her Executor, therefore it way be extinſtuiſhed by 


herz-it the diſſciſee releaſe all ations to the difſeiſor, 
who dyes, the difſeiſee ſhall have a Writ of entry 
againſt his Heir; or if Bailor relcaſe all A&ions to 
the Bailec,he ſhall have a dztinue againſt his Zxecy-: 
tors... F. It is a preſent Legacy, altheugh the intereſt 
be zn futuro 5 and therefore the Legacy may be dif- 
c)arged,and conſequently rhe intereſt ir ſelf , For, 
Dui deſtruit medinms deſiruit finem, and this may be 
before afſent of the FKecuror. 6, Otherwiſe there 
would be a perpetuity of Charrels. _ | 

2. By this relcaſe the Execuror had a perfcQ eſtate 
for 5000 years abſolugely. 2 | 

3- The requeſt and acceptance of the releaic by 
ime Executor amounteth to an agreement. = 


The 


378 OxforliCoeſe. Lib. 


The Caſe of the Chancellonr, Maſters, and Scholars 
of the Univerſity of Oxtord,11 Jacobi, fol. 53, 


He ſtatute of 2 Facobz , eiveth preſentments of 
Churchts,which belong to Recuſants convided, 
te the Chancellour and Scholars of O and makes 
grants of ſuch Recuſanrs void : One indifted of je. 
cuſancy,grants a prochcin avoidance, & is after con- 
viced, the Church becometh void, rhe Chancellour, 
Maſters and Scholars, bring a Dare zmpedit, and a- 
verr that he r6nained a Recuſanr, n 
'* x. Reſo!. The grant of the next avoidance be- 
twixt the Indiament and conviftion, is void, for the 
ſtatute is,thar a Recuſant convicted ſhill be diſabled, 
&c. from the time of the <effion of Parliament ; {6 
a grant of the next avoidance by an Abbor before 
ſurrender, and after the ſtature of 31 H, 8. cop.rz, 
of Monaſteries, is void ; ſo if an Officer of che King 
purchaſe Land, 2nd alien ir, and become indebred to 
the King, this Land is lyable to rhe debr. 

2, Covine ſhall nor be preſumed if it be nor ayer- 
red, and if the Iury find that Covine was to one in- 
rent, that ſhall not be taken ro another intenr,rhere- 
fore becauſe ir is not ſaid, that this grant was by Co- 
vine, it ſhall nor be inrended. | 

3. Alrhough the ſtarure giveth the ayoidancesto 
rhe Chancellour, and Scholars of O. yer they may 
bring a 
ratiNn, and the miſnaming of ghe Corporation doth 
not ayoid the a& when ir appearerh what Corporat! 
on 1s intended. | | 


2. It was pleaded, that the ftature giveth it to the | 


Chancellour, Maſters, and Scholars, and che Defen- 
dant had demurred upon ir, a | 

3- This being a private a&;ir ſhall be taken as-it s 
pleaded, 4. The 


Puare Impedit, inthe name of their Corpo-. 
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4. The Univerſity muſt ſhew that the Grantor was 
a Recuſant, conviRed at the time of the avoidance, 
bur not that he continued ſo, becauſe it is a Chattel 
veſted in them , which ſhall nor be deveſted by his 
conformity afrer : ludgement for the Plaintiff, 


The Biſhop of Salishurie*s,Caſe, 1x Jacobiy fol, 58, 


He Defendant in a ſecond deliverance , pleads a 
grant of the Biſhop of S. to E, G, and himſelf of | 
the Office of ſurveyorſhip of his Mannors , with a 
rent charge of twenty Nobles per annum , with con- 
firmarion of the Dean and Chapter,and thac it is A- 
tiquum of ficiumuſed to be granted in fuch manner ro 
ſuch perſon and perſons,as the Biſhop and his prede- 
cefſors ſhall pleaſe : The Plaintiff pleads the ſtature 
of 1 El:z.and thar the ſaid Office hath not been uſed 
to be granted, bur for the life of one > whereby rhe 
grant 15 void, Et hoc paratys eff Terificare : It was ex- 
cepted to the Barr, that the Avewant had pleaded 
that the Biſhop and his predeceſſors have uſed to 
granr the ſaid Office ro ſuch perſon or perſons; &c. 
and the Plaintiff pleads in Barte > that ir had not 
been uſed to be granted, bur for one life , and con- 
cludeth, & hoc patatus eft, &c, where it ought to hive 
been, qued inquirat tr per, &Cc. yer it is good, becauſe 
the avowry 15 in the disjunCtive.- | 
2, It is not averred thar the Biſhop is dead , and 
if he be nor, the grant is good; during his life, 'it is 
good, for it appearerh by the words nuper Epiſcopum, 
that he was dead,or remov*d,exceptions to the avow- 
ry,that to ſay this is an ancient Office is too general, 
becauſe he made title ro the: Office ir ſelf ; bur ir 
had been good if he had claimed another thing , by 
reaſon of the office; and the exceprion holden good : 
It was objeRed,thar rhis grant was out of the ſtature 
Se 
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380 The Biſhop of $alisburies Caſe, Lib. TY 
of x Eliz, becauſe no parcel of the polleſſion of .che 
Biſhoprick, as the ſtatute ſpeaketh. NA 

z. Such things are reſtrained by the ſtatute,where. 
of a rent may be reſerved, | 

3. If it had beenan office , parcel of the Biſhoy, 
rick whith the Biſhop might exerciſe, this had been 

within the ſtature; but this is not (9. - 
4. If it be reſtrained for two lives, then alſy for 
for one life Bur it was reſolved, that the ſaid grant. 
foxrwo lives was void againſt the Succeflor by the. 
ſtarure of 1 Eliz. 

3. Reſolv. This grant had been good at the Com: | } 
mon Law, by confirmation of the Dean and Chap. Wi, 
rer, | TR 
2. The AR of 32 H.8. cap,z8. enabieth the Biſhop My 
to make a leaſe for 21 yeares, or three lives, obſer- Wh; 
ving the limitations of the ſtature, without the Dean | 
and Chapter. | f 

3- The ſtatute of 1 Eliz. reſtraineth rhe Biſhop Wh; 
20 grant any parcel of his poſſeflions , or any thing Why 
belonging co his bifhoprick, bur for- 2 1 yeares, or 
three lives: &c. bur againſt the Biſhop himſelf it is 
good, and this Office may be ſaid belonging ro his 
 - biſhoprick, becauſe he had an inheritance in the dil- 
poſition of it, an the intent of the f{tatute.was to | 
avoid diminatzons and dilap:dations, therefore | 
grant of ſuch an ancient Office of ſervice and necel» Wh, 
fity for one life, as was accuſtomed, is out of the ſta-. ; 
rute ; but more than. that he can: or do, b:cauſe it iy | 
not of neceſlity ; and the death of one of them in the 
life of the Biſhop is not to the purpoſe ; for the grant 
was void againſt the Succefler, and it ſhall nor be - 
made gond by accident after. NNES . 

4 Such a granr for one life, withour confirmation Wh; 
| of the Nean and Chapter, is void , becauſe it is our Wer 
of rhe ſtature of 1 E133 and reſolved alſo ,' that al» | 

choug?t _ 
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though the biſhoprick be new, yer a grant of ane- 
celary Office, with a reaſonable fee ( of which the 
Court ſhall judge.) binderh the ſucceſſor, 

Nota, Where there was a clauſe in 2 £1:x. that Bi- 
ſhops may grant to the Queen,&c. 1 Facobs, by Par- 


lament reftraineth them, and after judgement was 
piven for the Plaintiff. - | | 


7 hiſtiers Caſe, 10 Jacobi, fol, 62; Vpon 4 Fecial 
Verdift, | | 


Efore the Statute of Preropgativa Regis, cap,1 5. by 
the grant of theKing of a Mannor, all appendancs 
( wichour naming them ) paſs, and the ſtatute. ex- 
epterh Knights Fees, Advowſons, and Indowments » 
ut all other appendants now yaſs without naming 
em.: and ſo do Advowſons paſs in caſe of reſtituri- 
n, for the ature ſpeakerh of Grants, and in Grants 
fo, without expreſs mention by the words Ades 
tne &+ integie, &c. See other good matter - there, 
uching this Subje&, IT I 
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| The Church-Wardens Caſe of St, Saviours in South- 
 wark, fol. 66. Sana 


$ teen Elizabeth leaſed the reQory to the Church< 

W=s: Wardens of Sr. S.' for 21 years, and after leaſed 
Wo them for 50 yearg,it conſideration of the paymene 
20 pound, and ſurrender of rhe Letters Parents 

y the Church-Wardens, Modo habentes,0 ad preſens 
ſdez es ; and the ſpecial Verdi&found, that they 

ud the 20 /, and that they delivered the Charter in 
ourt to be- cancell'd, and that they paid the Fees, ' 
that no Vicar was made, yer the grant” is good z\ 

' 1t appears that rhe intent was not to make a ſur- 
Ket 11 deed, becauſe he ſaith, Mods poſſidentesgbur 

A 


382 . TheCaſe of the Marſpalſea. Lib, 10 
a ſurrender in Law by acceptance »f rhe ſecond Lets 
cers Pattents 3' and alchough a Corporation cannx 
make a ſurrender in deed, yer.they may make a ſur, 
render in Law. | 
2, Although an action ſarrender is requiſite, they 
have done all which belongs to them, by delivery 
rhe Charter and payment of rhe fees , and the Can: 
ce:ling belongs ro rhe Court, | 
3. Although it was recited that 20 [. was paid, ye 
it needs net to be found, for it is bur in the perſenil 
ty,and Is affirmed by the King to be paid, andis alf 
executed : ſee Barwichs Caſe, 5 Report. gz, 


The Caſe of the Marſhilſea, 10 Fac. fol.68, 
falſe impriſonment. wi 


AN ation upon the Caſe , upon an aſſumpju i 
brought in the Marſh 4iſea, whereas no party 

of the Kings ' Houſe, the Plainriff recovered, , 
Defendants arreſted the Plajnriff by a Precepr,inth 
nature of a Capias ad ſatisfactendam 3 and he bring 
falſe Impriſonment, and judgement given againſt th 
Defendants, tr 
1. Reſolved,the Steward and Marſhal ar the Con 
mon Law have two authorities: One generalzas Vice 
gerents of the Chief Iuſtice, in his abſence, wi 
the Verge : Another, as Judges of the Marſhal 
This laſt was limited ro Debt ang Covenant, whe! 
both are of the Houſe, and to treſpaſs, i 41M 
where one is, but not if it concern Land; and begal 
they have rhe general authority at will,and the ail 
for lifezchey draw many caſes £0.theMarſhalſea,yil 
' eught ro be in other Courts 5 Their Iuriſdic100fo, 
Flets, lib,z, caps 2. Infra metas voſpitii contents lin 
Leucas ia cients. And the Rtarure of 13, R- 2» 6 ſian 
lines the. 12 miles to be accounted abont the Wd. 
Tonnell. | 'F 


Peg 


W 


th 
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2, The reaſons wherefore this ſpecial authority 

was given them, were, vo 
| 1. Becauſe the: Sure there, is by Billy by reaſon of 
their priviledge, which cannot be elſwhere.. 

2. In reſpe& of the neceſiity of atrendance of the 
Kings ſervants. 

3. If Strangers ſhall be ſuffered ro ſue there, one 
Carman would ſue ayotherCarman there,In aula Re- 
gs, which were undecent, bur the general authority 


vaniſhed by the AR of 23-E. I. 6 5. which ordain- 


ed, that rhe Chancellour and Juſtices of the King 
ſhould follow him: rhexefore in Preſentza Majors ceſ- 
ſat, &c- and about 4 Z. 3. . the Court of K, Bench 
became Reſident. x... pE-8 [#1 

3, The Statute of Articuls ſuper Ehartas,is as much 
a54n explanation of the great Charter,and theChar- 
ter of the Foreſt,and nor introduRory of a new Law; 
and the third 'Chapter. of that AR explains the Iu- 
iſdigtion of the Marſhalſea,as before ; and if he hold 
plea, otherwiſe a prohibition lyerh, and the party 
ſhall have an aRion upen the Caſe, ias a conſequent 
upon the Stature, ; +; Dy, 

4. Thar part of the Statute which giverh thenTu- 
diction in treſpaſs, ſhall be intended treſpaſs Fs 
@ Aims. 5 21 "$0007 

-$- This aftion lyeth againſt the Defendants, be= 
auſe the Court had nor Iuriſdiion, and ſo have 
bot done it by command of the Judge;otherwiſe if the 
Court had Iuriſgi&ion,bur proceederh Inverſo ordine, 
X erroneouſly, as if a Capias be awarded againſt an 
Earl, &c, One who is indifted before Juſtices of the 
Peace, cannot approve. 1, Becauſe he cannor aſ- 


Wc a Coroner. 2. Becauſe it is our of their Com- 


Muſhon ; if a'Couit Leer be holden ar another day 
an it ought to be, the proceeding is, Coram 208 14> 
lieotherwiſe it is ofa Court Baron, 6 R. 2, ARian 


Upen 


FEISS ov 
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upon the Starure Plac.ultime,in the point, thar judge 
ment in the Marſhalſea, when none of the. parti 
3s of the K. houſe, may be avoided by plea withou! 
any Writ of Ertor, which proverh thar it is void, / 


Lr014:d Loves Caſe, 13 Fac, fol. 78, 11 Ej*'ou 
firme; ſor 8 agres, & 0.  » :530808 


. L. ſeiſed of divers Mannors in ſoccage, and in 
chivalry: In (avite, wakerth a feoffment todiverſe 
uſes, itt'an Indencure precedent , whereby he limits 
ro himſelf for life, without Impeachment of waſte, 


and to the uſe of his Leſſees and Deviſees, the re. 
mainder to his ſecord Son'in tail, &c. the reverſion 


ro himſelf wirhpower'of revocation, after he'purs 
chaſerh 8 acres in ſoccage, and reyoketh , as to cer- 


rain Mannors holden in ſoccage, and deviſeththew 


and the 8 acres to: h:s eldeſt fonne', and the' heirs 
Males of his body for 5oo years; provided,thar'if he: 
alien oth=rwiſe than for. years determinable' 'upo 
the deaths of three perſons, or leſs number, ren- 
dring the old rent; or dye without flue Male , then 
te his ſecond ſon. in tail, with proviſo ro make Lea» 


ſes, according to 32 H, 3.only: L, L, dyerh,the'eldeſt- 


ſonne enters into: $ acres , -and dyerh , and leaving 


one Daughter,who married R D.who enters into the 
8 acres, &c. ſecond ſonne dyeth, having I.,-L. who 


enters upon R. D.. and leaveth to the Flaintiff,who- 


enters, upon whom the Defendant enters, avd e- 
Je&eth, &c. amd if the entry of. I, L, the Leffor was: 
conpeable or not, was tlie Queſtion + and ir was ad-" 
judged thar his entry was not Jawful, and judpgemeit” 
was given againſt the Plainriff; inthis Caſe diverſe 
points reſolved, ſome at the Common Law, and ſome” 


upon 32 and 24 H.$, of Wilts. | 
F ds 1, Reſoly, 
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x jþ Reſalys If a man ſeiſcd of three hg es of equal: 
2 TW and q0e; 

i617vOa ex ſon inrail,, he gr, 

deviſe any part of-che unge Aczegbe a che bl 

cured his power.y: and if he purchaſe other Land in 

BW ſocage, he can deyiſe but. rwo, parts of that ,; »'by.x — 

WM {on of his reverſion in Caprtes, expe&tanc uR9N, the 6; 

WW ftacerail;! 

Object. That the K, was once ſarisfied of the ik 
hip by the ſtarurez in reſpe& of the Acre holdengnd. 
the reverſion thereupon ſhall noc hinder the deviſe of 

Land purchaſed/after.; © 

2: The ſtature doth nor _ his ſeck reyerſis = 
on; but-inheritances of annual.yalue.. Reſp. To the, 
firſt; chat; chis:reverfion ſhall hinder. the Jeviſe >. by 
the words of the ſtatute, fog. he had, .a reverſion; of 

MW Zands hodlen,fbur;alchough, che ſtature: ſaith, char. 
MW bc may alicn-two, parts, by a& executed or will, afbe, 
alien co.one of the, three uſes by/aQ executed, he may 
deviſe rhe/reverſion, for the ſtature is to be inrended. 
of an entire alienarion; and where the ſtatute ſaith jn.. 
reverſion or remainder, it,is to be intended, thar the. 
Deviſor be lexled of of ſuch a remainder vhich draws 
naraliup, f 

:To the ſecond it was anſwered, that things which a 

| of their nature are ſeck, are our of the ſtarure,, bur; ; 

WM ft things which of their nature are. of annual va-. 

lue, but are novof yalue in reſpc&; of ſome Leaſe.oc 
'Gifr, Abq. aliquo,inde reddendo, rand rherefore. ſeck 
reyerfions are deviſable by the ſaid ſtarures 3 ; bur if, 

WH they be nor; yer they (hall nor. hinder rhe deviſes of, 

WH other Lands : To make one able to deviſe by, thoſe. 

"WY fintures, rhetime.of Having, Holding,: and diſpofir g f 
mit concur,..and therefore if a grant to the mT 1 
Son h2re, had-been, in fee, alchongh-with power 
& revocation, the deviſc had -been good, becauſe he 

Cc had 


i386 Leonard Loveis Caſes © Lib.to. 
had no Lands i capite, at the time -of the Deviſe 3 
if the Facher conveyerh his Land 0-the uſe' of his. 
youtiger ſon, the elfeft being within age, after the 
death ofhis father, he thall be in ward, although no* 
thing defcend ; A true Child, and nor in reputari* | 
on'is within the' ſtatute 3 and if the ſon purchaſe 
lint Fow# fde of fris father, rhis/isour'ef the ſtatute; | 
becauſe ix is not for his advancement ; If Tenant in 
ſoccage deviſe; and/afrer purchaſe land in Chivalry, 
the deviſe is, yvo'd for a rhird part; bur if Tenant in 
Ehrvalry and'focage deviſe all,and after aliens the. 
the Land holden,this is good, To make diviſion, that 
the, King ſhall have a third pare holden, the Lands 
{hall be raken according to their-value at che rime 
of the death'of the Devior.The rime of proviſien that 
a third part muft/ defeend, needs -not- concur with 
the rime of alienation;bur ir 15 ſifficienc' that he had. 
irarthe time of hisdearh, The eſtate ro any of the! 
three purpoſes, ovght ro continue"to the” time: of 
death, and the Tenor muſt rill afrer dearth,to make 
It within the ſtatute, and the eſtare-alſs'of Lands 
holden,nught ro- conrinue after dearly;7 therefore if 
the Tenant in tail; incap tedeviſe ſocage-Land,& die. 
withour iſſue, this is good ; ſo privity muſt continue! 
after death,thereforetf he who made the conveyance 
be atrainted, this is onr of the ſtarme : "'The uſes 10 
the ſecond Son are in'contingency, and nar executed! 
by :7 8.8, by the power to,make Leaſes; and Deviſe 
r&ferved'to the-Feoffor: and therefore the fee is-in/ 
ue Feoffollin the meantime; ſo thar' having diſpoſed 
of it,and being ſeifed of it,he cannor deviſe the Land 
purchaſed after ; __ | : : 
- it was objcart; thar the ſtance ſaith , lanfilly' 
execnted 1h his life', but here no uſe was to be ext” 
enced in the ſecond! Son until-afrer hig'death, 
Ir was anſwered*;” that after his death the uſes 
| | were 


Lib.10. Dior Liyfields Caſe, 3897 © 
were derived: out; of the feoffinent, and-fo are as.if | 
were executed iInchis life Pp £4 90 ED 23 3 C6 hs. þ 1657 
]t was holden by the Chief Juſtice , thar the re- 
maindet ro the:ſecond. Son is contingent, in regard 
no alienaticn is found te be made by the Eldeſt, and: 
if chere had been, then it would be repugnant , thar 
afer alienation vhe Land ſhould remain to the ſe- 
cond-ſon 5: and fo Didengz wiadata, the remaindep- 
(as the caſe is;)! cannor yeſt in-him , bur this point 
was reſolyed by the Court, - Þ. The revotat;on js 
good; although the'-Indenture precedeth the feoff- 
ment,and that rhe'uſes are ini contiftigency, and that 
the Revocation is but in part, arid the Chief Juſtice: 
held;rhar the eldeſt-ſon had but a rerm dererminables 
and rhe ſecond'an eftate tail ; bur in this, the Kngs 
Bench-and: Common-pleasditfer in Opinion,and that 
if Lands be devifed to: one and\the Heirs of his body 
for 500 yeary,the Executors ſhillhave'itzand not the: 
Reir; and the deviſee may alien-it, for. it canfiot be 
entailed 3 and ſo.in Peacocks Caſe , 28 Eliz. Brad 
Regis, it was reſolved, 


 Doffor Leyfields Caſe, 8 Jar. fol. 98. in Treſpaſs, 


| Treſpaſs for Corn taken at O ;: C. the Defens 

dant pleads-Q..Z12z, granted the ReQtory. of O+« 
C.toC, P, without ſhewing rhe: Letters Partrents 
vhs demiſed ro'G; P. for 8 years, if the ſaid C, P. 
ſo long lived , and thar he,” as Servant of C,. P, 
ok the Corn, | and averrs'the1ife of C, the Plain- 
bit demurrerh, becauſe the plea- anigunteth to.the 
#neral iNuc, and 'it was adjudged ih the K, Bench 
atthe Bar was inſufficient , becauſe rhe Defen- 
at ſhewed nor the Lerters:Partenrs, and error was 
roupht inthe Exchequer Chamber ; becauſe rhe 
Kea amounts to the/general iffue,/ becauſe the Des 
| | Ccz | fendant 
; } 


3. on. AS... Ab Po een, a; 


388 *' Doftor Liyfields Cafe. Lib.ro. 
fendant gave ne colour, wherein judgement: ought: | 
Not to be given againſt rhe Defendant ,: bur -only to 
anſwer over. ' - + 2.7987 ys 4 EIN 

1. Becauſe he is not bound-to ſhew the Letters: 

Patents. [144 £6-L. HEE FTE 

It was anſwered, that colour ſhall nor be givensfor 
colour ſhall nor be given where the ptca' goeth 't6: 
rhe bar of the righr, forat would be '1n vain to give 
colour of right,and to bar hinwifhe Had right, asafa 
collateral warrafity, fine, ſtatute be pleaded , or-if 
he claimsby a waif,” otherwiſe where Ke'pleads a'de- 
ſcent, for this doth-not bar the right',' bur the poſ- 
ſeffion 3 he who claims by ſale in a Marker overt, 
ſhallinor give colour if he pleads generally, bur if he 
pleads that 1. S. waspoſsefſed; as of-his own goods, 
and ſold them as ina Market overr, or waived:them, 
rherc he ſhall give colour, becauſe he confeleth no 
intereſt in ths Platiric:fF; 93-3 oth p22 


2. If the Defendant claims by the Plaintiff, 'he MI | 
ſhall nor give colour, Fj OÞ.0 Tl | 
2, It the plea beto the Wrir ,- or a&ion of the Ml | 
Writ, no colour thall be given. 
4. Colour ſhall nor be given in caſe'of Tithesfor MW: ; 


ro whomſozver the Lands belong, the Tithes belong Ml j 
ro the Parſon; : KY fg. Bd 
I, Colour ovght to be a doubt to the Laypents, MW t 
2, It muſt haveccentinuance. +» MW: 
2. Ir muſt be ſuch a colour, that if it be effcRual, Ml } 
will maintain the:Action, _ _ 
-:4. Ir ovght ro begiven by the firſt conveyance, | 
- 2.” Reſolved," Leſsce for yeares'of . Leſxee for life 
of the'K./mnauſt ſhew the Letrers Patents, for hewh! 
5s privy in-:cſtareor-intereſt ,* or who juRtifierh'n 
right of a party or/privy,alchough he :claum bur par, 
muſt Thew the hrft:decd ; and:che-reafon that deed: 
ae (ſhewed ro.rhe Court, is, that the-Judges and © 


* = 0 


n 


g 


Lib. 10. Edward Seymors Caſe... 389; 
xy (har which refpeQively to then-belongs ) Thatl 

or of the ſufficiency thereof j 3 thetefote a ded: 

ſhall nor be ſuffered to be given in evidenre, / by wit-- 
neſses, or Copy, except it be burned-, 'or ſome. ſuch 
inconvenience, bur a Copy of a Record | is good evi- 
dence : If x Releaſe be made roTenant for life,this 
inureth ro the:Reverſjoner, 'yer hs cannot plead it; 
without ſhewing  Fort:0+: here,becauſe the Lefsce: 
may. contraft wirh the Leſſor,” to'/ſuffer him to have' 
the deed to ſhew ; but ſtrangers'who' claim not the 
thing granted, nor intereſt Out of ir, ineed not ro 
ſhew the Deed-; otherwiſe if 'he claims the thing 
eranted, or intereſt our of itz E7go,the ſecond grantee 

of a renr=charge muſt ſhew thefirtgrafir;bur he who! 
caims as Gardian, or meerly'by 'the 'Law , without 

 privity or power of providing” rhe- deed 'necd not to 
ſhew it : Bur Tenant by the-cotittefie muſt ſhew jr, 
becauſe the deed was in his power living the WARS 

otherwiſe of Tenant by ſtature, &c. 

3. The nor ſhewing of the deed is matter” of ſubs 
ſtance, therefore judgement ſhall be'given againſt 
the Plaintiff in the writ of Error, although it was | 

: WW not ſhewed 25 cauſe of Demurrer. And: Joneanens 
5 WH 1125 affirmed. 

Now, When: a plea amounts to4 general iſe; if 
the Plaintiff demuy eſpecially,npon 27 El:z, andthe | 
Defendant} Joyns! x9, opcy ball” be given for the 

\f ma 4 


Veg rolgs Caſe, 10 Tac '0b\, fol. 95. 


He Lord Cheyay Tenant inal 3 the remainde” 

in tail to-1,C. the reverſion tothe Lord G. bar” 
pains and ſells,” and'levies a fine to'th= bargainee 
vith warranty to: him and his Heirs; the ps 
ufcofferh the Lord's; who enfeoffeth F .'. 
Cc 3. ee 


3-90 Eawara Seymors Cale: Lib, 10. 


dies, Þ 118g MucT.the Lord Cdycrbwithour ifNfue, 
Edvard Loid $, leaſertito the Plaintiff, the Defen- 


dang by the command of T. e je&td him 3 andy: dper | 
ment as given FO Defendant , and: aftirmed in 


Error. t 
:1. Reſglyed, The Bargainet had-anveſtace deſcen; 
4dſe.during ths whole-life of the Batgainor (where. 
&-his wife ſhall bave.power} and alioihe reverſion 
ip fee expectant upan kn remainderiziveail, : 
-/>- - The Fipe-hjer bargain and ſale, is-no diſcons 
tinuance of.the renginder; for rhis operates upon. the 
| Eftare paſlcd by bargain and ſale, and corroborateth 


thatiand maketh it dererminable.enly upon the death 
of the bargainor withour iſse, acherwiſe if the, fe 


ba id preceded the: bargain apd ſale. 


_ 3+ Jt was ga) 2fed, rhar the Feaffinent: of x2c hu 


gaines diſpla-eþ.rheRemainder,fo-rhar the warranty 
which deſc:nas,upon him barrech; him: bur Reſolved 


that the warr anty doth not bind him. - 


or zecanle It was apnexcd rn an-eſtare 4ertrijind 


bis by te death of Tenanr.in tail, without 3ſ$ue;and 
$2 thy Reyerfigtrin Fee, granted by the bargain and: 
bale, and fint,.and nor to the Remainder tn-ail, and 
the Coniſee by his own AR cannot make it to Ext 
any further; ; ; phcrefare the eſtace: taul being (eters 
med, the warramy ceaſerh, 

a A Warranty barreth nor an eftarg,which 15a 
diſplaced ar the rime of the Warranty annexed, asif 
the Father m:keth a feoff.nent of Land (our of which 
bis ſon harh a Renr) with Wayranty, plus binds ot 
the ſon 2s tothe Renr, 
© 3. ' The feoffimgnr was la:vful, becayſe, he had F 
th-refore he cannot make diſcone; uince.! 

4. A Warranty catinotenlatge-an eſtate, the Be 
mainder 1n tail.ro,Þ,iC, was nor diſcontinued, fog ths 
F$bpr v was noxtheh eifcd by forch af the tail, 


5, 4 


LiÞ.10. Bewfages C aſe: 39t 
5. Acollateral Warranty may be-given ingvi- 
dence, if it be not pleaded, for. althoug!t it giverh.not 
a right, yer it barreth anothers.xighr; andthe xaher 
jn an Eject:oae forme, and-orher perſonal aGians;be- 
cauſe in chem it cansor be pleaded by way of bar, ,,... 
Note, There are fome Titles ro which-a Warranty 
extenderhnor, as in caſe of Mortgage, Mortmain;, 
conſent ro a Raviſher, for in theſe caſes no Aion ly- 
eth, in which Voucher or -Reburcer, can be, neither 
ſhall a Defcent rake-away an Entry, 


 Bewfages Gaſez 10 Fac, Common=Pleas, fol. 99-4 7 

2, "& x\ LEID: 3 « Va: by: 6.50 
He Sheriff upon a Feer: facz.as executed, did take 
an Obligation ofthe Defendant to pay the,mo- 


ney in Courrzat the-rerurn of the writ, and this was 


adjudged good © norwinhſtanding rhe ſtatute of ' 23 
H.-6. Before:this ſtature the Sheriff could nor ler 
any perſon ro bail which was taken, ad /reſpordend, 
25 may appear Ez, Na. br, 24.4 & b, and in 34 E= 
13, in Debt by Dawſon Sheriff of: B, againſt Buranm 
upon an Obligation, the Defendanc pleaded the ſta- 
tute 23 H. 6. and ſhewed,, thar one K, recovered 
debt and damages againſt him ,. and purſued one 
Writ of Fjers faczas againſt him, direfted to the Che- 
riff of B and that hemade the Obligation to the 
Plaintiff for: :he Execution, and that the Obligation 
was void by the-ſtatute, whereupen the Plainuff de- 
murred; and it was reſalved;, _ -_ . | 
F.r&, chat rhe Obligation was ,not within the ta- 
ture, becauſe thar the Kature excerided only to ſuch 
Obligations which any who is. in their ward did 


\ make unto hin, 


Secondly,. chat the ſame Obligation was not.yoid 
atthe Common Law, wheroupen the Plainriff had 
jadgement,and another judgment,z8 El.Inter Burwty 

Ce 4 _- 


% wth) £4 a a 


394 Be \vfages Caſe. Lib.1g! 
&* Kett. upowan Obligation, raken by the Sheriff, 


 Pib folutione pronnie dibits domine 1egines pon ex- 


v - 
b1 


© nt'our ofthe Exchequer; © , 7 


2 NW ivis faid inthe latter claufe of the a&; that if 


any of the Sheriffs or orher Officers or. Miniſters a. 


4/30 g5Þ4,0 , bo . , : : 
foreſaid; take any Obligation in ocher form, .by co-. 


lon of their. »ffices,thar ir ſhould be void;&c;Therg 


are rwo manner of forms; ( Viz.) Forma verbals, &. 


forma legalis*: Ferbalis, Rtands upon the” Lettersand 


Syllables ofthe A; Forma lega'rs, is Forma cf cntits 


Lis, and ſtands upon the ſubſtance of the thing tobe 


done; and upon the ſenſe of rhe ſtatute, 2.49 aotitia 


ramorum hujus Statyti, nun in ſermonum fol ſed in 


Yation:s radice pe/ita eſt,and according tothis diſtindis | 


en this branch, of this ſtar te is ro he expounded, ahd 
therefore in 37 H 6, 1; 3f the Sheriff rake/a (ingle 
obligarion'of one jnthisward that was bailable, this 
was voids forthis Osl;earion 'wants effenti;} form, 


-preſcribed by the ſtarutez for the+| condition pre- 
{cribes the fault, which'is part of rhe ſubſtance, And 


thete Moylefaidg! that if the Sheriff ler one to Ball 
or Mainpriſe, that isexcepred inthe ſtatute, andnot 
mainpernable, and take a fimple obligation, thar the 
Tame 1s void, .Oued ali Fuſtitiarii conceſſerunt, for by 
"the exception it appeareth; thar it was not the-inter- 
Tion of the ftature;thar ſuch ſhodld.be let to bai), and 
therefore rhe obligation is raken'in-'another ſenſe 
"than the ſfatute intends, And it ſcemeth rome; that 
as well in the ſame caſe of 37-H; 6. as inthe print. 
"pal Caſe of D3veand Manningham;Plow;67. the Ob: 
ligation whichhad:the condition ro ſave'the Sheriff 
harmleſs ( when che Sheriff againſt the Law, put- 
xeth one to bail who is not bailable.Y is againſt the 
Law, and void by the Common Law: ; And withthis 
accordeth #;Wiam Wiſham Caſe, 15 Elig. Dyer 224, 
andin 7 E.4, Qne was in cuſiody of the wy 


= P 
_ pa ee cy won, ow  _ aw ti _ _—_—_ &. A _— 
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Lib.10. B.wfages Caſe; 398 
by force of a Capias, upon an inditment of the Treſ- 
paſs, and'the party:maketh the Obhgation ro- ano- 


"% 


' ther, by-rhe dire&:5n\of the Sheriffy..upon this con- 


dition; as theſtaturepreſcribes: for the; tutery of . the 
Sheriff &c.:and rhere 3t is holden that ; the; obliga- 
tion 15-void, becauſe theftature preſc;ibes,. char the 
dbligarion ſhall 'be.-made to rhe Sheriffy,” and thag 
is part of the eſſential form ;- and..{9 if; rhe\ Sheriff 


'add to the'condirien;:thathe ſhall be-kepr harmleſs 


againſt the King and: the Plaintiff}, &c, - This, is 
vo.d ; fo if a Gaoler'or:therift rake an Obligation 
of the perſon, with condition to bertrue Px ſoner, or 
to pay for his meat-.and' drink, $0 if. the Sheriff | 
add anyxhing to: the, matter preſcribed by, the. ta- 
tate, as to pay ſuch a ſum of money for a Horſe, &c. 


' This conditien maketh all rae Obligation void, for 


t'is raken in another form .{ xouching' the ſubſtance 


of the matter) than is preſcribed inthe ſtature ; bur 
-1n Paſch. 27 Eltz. ini the Kings Benchy:; in 'an, Ate 


en of Pebt brought by Six William Drury, late Sheriff 
of Sufelb , upon ay Obhgarion. of 20 {. againſt A. 


_B, ir appeared that the: Defendant was ſolely bound 


inthe fame, and, with condition , , that one Moozes 
whom the Sheriff had arreſted upon.a Latitat,thould 
aypear'in perſon at 'the day. contained in the Wrir, 
the Defendant pleaded the ſtatute: 23 H. 6. - and 
that the Obligation was made -in-other, farm than 


18 mentioned inthe Nature, whereupon the Plain- 


tiff demurred in Law, and it was. o5jcRed that there 
were three variances from the ſtatute,//74,/one inthe 
Obligation, and rwo-in the. Condition 7 Firſt, in rhe 
obl gation, for that there was bur qne-ſurery,and the 
ſtatute preſcribes reaſonable ſurcty of ſuſhcient per- 
Tons in the Plural number, having ſufficient within 
the ſaid County, &c, in which Caſe +there ought 19. 
5 tro ſureries at the leaſt, and the Plural number 
wn . O P*5.-+5-.5 "ce 


"= 
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394  BZewfagesCaſe. Lib.10. 
catmot be {artisfied with the ſingular number, and 
contrary tothe ward of the ſtature, And ſo was the | 
Opinion of 'Mountague'Chict Juftice of the Common 
Places in rhe caſe of D:ve and Mannnghan, 

Alfe,in the condition thar the Priſoner ſhould ap- 
pear in perfon;- where the words of the Nature are, 
that he ſhould'appear ( generally ) without rheſc 
words (in perſon. ) 103 i619 wh 

z. That he ſhould appear/at'the day, &c; 41 
reſpondcudums, where theſe words Ad-reſpondendin 
arc more then the ſtarure preſcribes , aud therefore 
rhe ObjeRion is voyd, &c. bur it was reſolved by 
Sir Chriftapher Fray,. Sir Thomas Gaudy, and all the 
> thar the Obligation was not yoyd,by the ſaid 
AR: 510g 5 | tes 
For ro thefirſt; The words reaſonable ſurety of 
ſufficient 1er[ons, are added for the ſurery of the She- 
1iff, andtherefore if he will bur cake one ſurety, 
be ir at his peril, for he ſhall be amerced if rhe De- 
fendants appear not 3 and cherefore the ſtarute doth 
\nor make yoid the Obligation in this Caſe ; for 
the ſame Branch thar requires form, requires al- 
fo thar the Obligation ſhall be made co the Sheriff 
himſclf;,by rhe name of hisOffice,and thatthe Priſc 
ners ſhould appear, in which clauſe no mention is 
made of the ſureties, ſo as the intent of the AQ was, 
that in fo much as it was at the peril of the Sherift | 
ro leave to his diſcretion, to take one or morefor his 
indemnity, and alchough the ſureties have notſufh- 
cient within the fame County as the ſtatute/mentio- | 
neth, ye the Obligation is good + Far rheſe words 
of the AR, ( as tothis point ) are more for counſel 
or dire&ion of the Sheriff, then for precept or col | 
 Atraint to him, and thar for the ſafery of the Sheriff; / 

for if the Defendant cannot find two ſufficient pet- 
fons, having ſufficient within rhe ſame County 3 f 


Sher 


by 


£ 
\ 
1 
» 
" 


| Quando werba Statuts ſunt ſpecialiagratia antem gene; a- 
: | | "ts 


lab, 10. - Bewfſages Caſe. 395 
Sheriff is not bound to lerhim to Bail ,' and this re- 
ſolution agreeth with the-antient Rule, Ox4liþet po!eſ? 
rex:4fttiare 11478 per ſe tatrodutio And as concerning 
the ſecond Additions to the condition of the faid Qb- 
ligation, More than is in the ſtatute ; 

[r was reſ{olyed, that true jt is, there , is a Verbal . 
difference of the form preſcribed by the ſtatue, 


| bur nor in the ſubſtance and effe& ; for he that is ſo 


letten to baile, ought -z0 appear in perſon , for {o 
much is implyed-in the words gf 'the A& ( ſhall ap< 
pear) and by the Common Lawzeyery Tenant or Dc- 


tendant ought ro appear in proper perſon ; and with 


this accotdeth Fi!z Np. br.25, and. he that ought to 
appear, ought to appear A4 reſpordend. Et parum d:ife 
farunt que re confgorgant &. oft ipſorum legiſtatorum 
tanquam viva Yexarehus 2 non verby legem impontie, 
vid. Dyer, 21 Eliz, 364. wherethe condition was in 
rae conjundtive{appeaysnd anſwer}and yer the Qbli- 
gation good, 27E1;xvin Darby & Huhcgt if aGaoler gr 
bheriff;for gaſe or. inlargement of any, Prifonergrake 
promiſe to fave him harmleſs, that although the ſta- 
tutc ſpeakerh only of Qbligatzons with condition, yer 
it 18 an equal miſchief, And 47ay Chick Juſtice ſaid, 
that the ſtature ſhould ſerve for {mall ar nothing,, 3f 
me premiſes ſhould nor be raken to-be within the a+ 
tre, andthe Jatrer clauſe is gengral,Viz. If ths She- 
rift: take any Obligation in = other form , that it 
ſhall be yoid, and within the cquizy of- theſe words 
{ any Obligat;on.) an Afſumplir is comprehended, 
ior the antient Verſcs-are. 


. 


- Verba bgant homines, taurorum coreng beves, 


Corns bas capitut, voce ligatur homg. 


RJ 


F Shao. 


| 396 | Alſrians Devbawds Cafe, Lib.16; 
1s, generaliter)Statiutum eſt intelligendium : It was ſaid 


thar the Aſampſit did not bind the Priſoner ar the 
Common Law, becauſe the con{Hferation was againſt 
the Law 3 vide Dyer 19 Eliz, Oneleyes Cofe. 1 5 
Alfridus Denbawas Caſe, 10 Jacobs, fol. 1 02./ Iy 
Eiyire, 0: 1 NA a 


Ne Jury only appeared at the Aflizes to: try an 
Ifue'in Treſpaſs, a Tales de circumſtantibus is/a- 


' warded at the prayer of the Plaintiff; the Title of 
'which was,' Nomna decems Talinni, and verditt and 
Judgement was given againſt rhe Defendants, who 
bruigs Error, 


It was objzQed, I. That the judgement was er- 


- roneous, forthe Litle being iNom?7a 10 Taltumzhe 
'Sheriff cannorreturn 1x. 


} 


2. Becauſerhe ſtarure ſpeakerh of theſe perſons _ 


-that were before impannelled ;' which cannot be ſas 


rished. where one only appeareth, as the ſtature/of 
Teſtm. 2.0. 11. 15 not ſatisfied with one Auditor ; 


'fo of the ſtatute of 'Mer70n C..3. of Rediſſeifin : It, 


was reſolved, that the tales was well awarded for the 
ſtatute: ſhall be taken b-nehcially in favour of ſpee- 
dy Trials;'and the Title is the miſprifion of thei She- 

ritf, which (hall be amended. - 691 272 

* The rime of granting the'Tales, is, when {9 tnany 
of the Jurors make defaulr';i that the inqueſt cannor 
be raken if -rwo -of the principal” pannel appear, 


. and atthe prayer or the Plaintiff twelve de Cricam- 


{tiat. are returned, and then the two Principals are - 
withdrawn z- now the Trial ſhall be albby the 1 2-4e 
crcumtant, but the Lord Dyer made a quzre of that : 
if one of the Jurors dys before the Verdid be given, 
a Tales ſhall be granted, he who is meerty a Defen- 
Gaut cannot proy a'Tales, until default be made by 
y OT Rn RE, the 


/ 


Lib:10- Humphrey Lofields Caſe, 397 
the Plaintiff , the number oughr/ r0-be. under the 
number in the Principal-/pannel, except in an Ap-- 
peal', becauſe' there the Defendant may challenge 
| peremptorily ; the number ſhall be diminiſhed in 
every'new Tales, andthey ought to be of the ſame 
quality with the former, as if the principal-pannel 
were'Per medetaters lingue, fo ſhall the: Tales be: 
Juſtices of Aflize ſhall nor award a Tales, | de circums- 
fluntibus in an affize;' for the ſtatute of 35 H. 8, c. 6. 
ſpeaker where the 'Trial is, Habeas corpora, diftringar,. 
or-Nif prius, for an Aﬀize cannot be raken by Ng 
. pris, bur muſt be raken in the proper County ; and 
after, by advice of all the Juſtices ofthe Common- * 
place, and Barons of the Exchequer : the judgement. 
' was affirmed, WIS OEGTEL I : 


' Humphrey Lofields Caſe, 10 Fas. fol. 106. 
\ In debt pon. Bond, © 


D Leaſed for a year to H, L. and if the parties 
ſhall pleaſe to renew the term at. the end of rhar; 
year, that he ſhall have: for three years ', . rend- 
ring 40 l. per anaum; H. L, bindeth hiuſelt ro per- 
form Covenants, and faileth of paymenr of 20 /. ar 
Chriſtmas Quarter 3 D. bringerl\ debr:: © It. was re- 
ſolved for the Plaintiff, Ir was objeQed againſt the 
Ation, 2067; 

1: Thar the reſervation was upon a'-cbnringency,' 
if the term ſhall revive, TERRETNE 

2, Becauſe the reſervation is durante termino pre- 
ditto, Viz, the laſt Term. A ahh 570 

'}, The reſervarion ſhall be raken ſtrialy, becauſe | 
& the words of the Leffor. NaF 

Bur it was reſ{ol ved,rhat the. reſeryation extendet 
to the firſt year, for the proper place: of. a reſerva-' 
bon'is' after the linuiration of the eſtate 3 $115, p 
Lealc 


. 


Arthur Lefars Caſe, 
Leaſe be madeiwith divers xemaindets over ; | ;yeſer-. 
ving. Rentythis goeth to all - and alchough' the {e., 
cond Term be in contingency; ycerrrh&firft is gerraing, 
and Termino predifto lignifiech beth the terms; for ix 
is Nomen collettioum;/ and the: rele:vation ſhall-be ra. 
ken reaſonably,according to the imteft; of rhe. parties,, 
Tenant intailof anAcre imBorough-Erel ſh, andef. 
another by the Common. Eaw: by. an Oxezdyethyha- 
ving-fuc' two ſons,the ſerrice ſhatknor be increaſed: | 
Andincreaſe is only between veryiLord,and very Te- 
nant, for there may be increaſer, but not where'there 
is areverſion; or if the Seigniory be by Deed, and 
ſervices are reſeryed within tinie-of memory, - for he. 
ſhall have no:more chan himſelf reſerved 2. In the | 
Caſe ar Bar, in reſpe& the Opligation was forfeited, | 
the Court moved the Plaintiff) to take his Arrerages, | 
Coſts, and Damages, with which he was contented, | 
and ſo no judgement was given. 


Arthu? Lrgats Cafe, in ſubverſion of peſtzlent P attmtsy 
of theeviſh Concealorsy 107 Jace fol, rog, in 
Communt Banco. | 


He King ex certa ſorentiay ec grants fifteen!” 

*' acres as concealed, which were parcel of a Mans 
nor of the profits. whereof the Kin 
Nothing; paſferts. 

I. Refſolv, If the King were a 
Rent of. the'Mannor., and the Fermors &c, ſuffer" 
ane to intrude in part, this is notic6ncealed,. 2. The: 
que qu dem oC," 18 the ſuggeſtion . 


g was anſwered %.. 


nfwered-of the old 


_ gratit is'void';; for 
of the party, 

This is:a clauſe of reſtraint,'an 
ſerh whichiis ror concealed, + 

3. The King: did nor inrend to dirhiniſh 


4 nothing pil- 
'his eres | 


Lib, 10, Robert Pilfords Caſe 399 
nue which" will be if the'grarit be good, - | 
4. The clauſe, que quidem, har « double conjun= 
Guve, conretata & detenta, and Land' cannot be de- 

rained fromthe King, 

3, Ex mero meth, &-c. aideth it nor, 

4. 1f rhe Officers of rhe King may by marter of 
Record, have notice of putting” rhe Land in charge 
in Conrt of Reeord,and doit not , yet this is nor 
Weoncealed , and if «the clauſe quz quidem be added 
ar more certairity, the'grane ſhall nor be vicious by-- 
it, if it be falſe 3 as if a'Mannor be gramed;quod qu4- 
dem was inthe renure'of 7.5, where it was'not, this 
is good; If oneſubſtraft; or rake the Kings 'Rents, 
this.is not concealed, for the King may charge hi 
Wis Baily, and'the-Law will make-a priviry 2 See the 
Wharuce of 4 H./4. cap. 4 called in-the! Rolle Braug- 
wn, in Engliſh #hite'Crew, And: ir was ſaid that 
Perperuities, Monopelies , and: Patenes of conceal-- . 
ment, were born under one unforrumare conſtellati- 
on, for as ſoon as they- came in queſtion', judgemiene 
was ever given againſt them;-andnoneeverfor them. 
and they have all two inſeparable qualities ( Viz.) 
to be troubleſome and'fruirleſs. FW: 


Robert Pilfords Caſe, 10 Facohi, fol. 119g. 


He Plaintiff in treſpaſs, counts ro damages of 

491. and atthe Niſs prize, the Juryaſsefſed for 
Umapes 49 l. and-20 5, coſts, at rhe 'day ir banke 
ic releaſed gf. parcel of the damages , and had 
ndgement of 40 and 10 /. for coſts de increments, 
W"* Defendanr brings error, becauſe the damage and- _ 

ſts ſurmounts the ſum in rhe Court ; bur judge 
medr was affirmed ; for- in- real a&jons before rhe 
ſtature of Glocefter, 6 E. 1. Cap: x, n6 damages were 
iecoverable, bur in perſonal ations and puxe they 
WCIreg 


_ ﬀ. 1... et 
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4680 Cheyreyes Caſe. \.”. Tik- wi 


were, and by that ſtature a+man ſhall have coftsin 


alt cafes where he | recovers dagey Virc;:þefore, 
ce 


or by the fame ſtatute z rhereforet afcer this; dama/ 
ges are given where they were not at -»the-Commen: 


Law, coſts thall-not be recovered,as4n a Przre im- 
pedit , bur: ifiaRarure after this, give double or 


' treble damages j where damages, and; cofts were by, 
the Common Law ; there the' rhintiff ſhall recoyer. 


the damages .increafed, and-coſts,alſo 3 but in'waſte 


againſt Tenantsfor life, colts:ſhall nor: be; recovered, 
for although this Rarure; was-.ar he ſame Parlig.,/ 
menr, yet-irwas at AR of Creation,and therefore ny! 
coſts ; And:true.it is', that. damages incliide coſts; 
ina general ſenſe, but in the'counc it 'is taken for! 
damages, before-the Afton brought ina relative: 


fignification; rhereforc expen/a [itz may be added+o' 


ir, althaugh;he counc'nor of. chem! 3; as a man hall. 


doin real a&ions: without counting.of chem, becauſe 


he ſhill recover them:; pending | the Writ, 14 entrie 
ſur diſſeifin, the Plainriff ſhall recover damages from, 


the difseifin ro:the Writ of inquiry, &,. and, if the 
iflue be rryable by: verdi&t, &*6. to the verdid; ; (bur; 
in a Przcipe of Kent of his own- polleflion, he ſhall: 
recover all Arrears to the judgement + judgement 
- affirmed by all, was 5 


Cheyaeyes Caſe, to Fac. fol, 118. 


}N a Valore: Mwitagit, iſsue is joyned upon the te- 
nure, *ind found for the plaintiff, but the Jury' 


did nor inquire of the value-: ' Adjudged rhe verdilt! 


is ſufficient, and ſhall not be ſupplied by a Writ of 
inquiry, - 7 | 0 

1. Inthis Writ chree things are to! be recovered, 
the Value, Damages, and Cofts 3 - and although rhe 
zſs1e be joyned upon the renure, yer as a conſcquent 


upol 


% 


Lib.10, The Caſe of the 24. of Lynn. 401 


upon the iflue, - and their charge they ought.to in- 


quire of the value,if rhey find for the Plainriffyas in 
an Afize,if iflue be joyned upon a releaſe, and found 
for the Plaintiff, yer the recognitors muſt inquire 
of the ſeiſin and difeifin;z and rhis defe& ſhall nor 
be ſupplied with a: Writ of Logue becauſe then 
the Defendant would be prevented of his. Writ of 
Atcaint : Bur if cheCourr ought to inquire of rhings 
whereof no, atraint lyerh, this being bur of Office, 
it may be ſupplied by a Writof Inquiry, as the four 
points iN a Puare wped:t (viz. ) de plenttudine &x Cute 
114 preſentat ones ft tempus ſemeſtre trauſierit, and the 
value of the Church per annum: and in the Caſe ar . 
Birc by the rule of the Ccu t, a new /enire facias 
was awarded. | F 


The Caſe of the Mdjor and Burgeſſes of Lyan Regi , 
10 ching miſ-nam'ng of Corporations, 11 Facobt , 
| fol, 122, Communt Banco, 


H 8. in the 29th: year of his Reign, did incorpo= 
4 Irate that Town by.the name of Mazoris, © Bur= 
genſuum burgi domins Regis de Lyan Regis, & one made 
an Obligation to them by the name of Mayor and 
Burgelles of Lyzz Regis, omirring theſe words, Burg? 
Regis; this is good, becauſe it is the ſame name in 
ſubſtance, and doth nor vary in material words and 
though ir be nor 14ewm xomen ſyllabis , yer iris Re 
ſenſu;for Burgefſes,thar implies it is a Burrough; for 
Burroughs andBurgelſles are conjugata ; and by Lynz 
Regis, it appears rhat 3t'1S Bur gu ſus. (1, c ) Regitz 


'& fortiort, becauſe there isno other Coporation of 


the ſame name, Apices juris 293 ſunt jura, There may 
be adifference berween ancient Corporations, and 
n:w ; for ancient Corporations-may by uſage have 
ſeveral names; and the Mayor and Burgeſles (nor- 

D ri withſtanding 


402 WilliamCluniCaſe. Lib.to. 
withſtanding z0n eſt fattum pleaded) had judgment 


tO recover, 


William Cluas Caſe, 13 Facobi, fol. 127. Banco Reg, 


Leaſe for. years, if the Lefſor ſhould ſo long 
 Slive, rendring Rent at the four Feaſts, or with. 
in thirteen weeks alter; after one of the Feaſts the 
Leffor dyeth, and before the thirteen weeks be 
paſt, the Exccutor brings debr againſt the Leſſee, 
and the Defendant demurreth upon rhe Count, and 
it was adjudged a good demurrer,and that rhe adion 
. did not lye. - | 
I» Becauſe rhe disjun&ive is added for the benefi 
of the Lefſee ; and the firſt day was bur for volun- 
tary payment, bur the legal time of ov cgi was the 
end of the thirteen weeks, before which, when the 
Leflor dyeth, the Leflee is diſcharged by a& of God 
for that Quarter; if Leflee before the day, pay the 
Rent, this 1s voluntary, and nor ſarisfaRory, butit 
3s good to give ſcifin; if payment be in the morn- 
ing, and the Leſfor dyerth at noon; this is voluntary 
and ſatisfaRory againit the heir, bur nor againſt the 
King : Payment rhe laſt inſtane of rhe day is ſatiſ- 
faRory, and after the day it is coercive and fatil- 
faQory. 

2. When the farſt day is paſt, it is as if che Rent 
had been only reſerved the ſecond d1yz for the ele 
&ion is good. HT 

3. The Rent is te be paidout of the profits & 
rhe land; ergo, in regard of time it ſhall nor be ay 
porrioned; and if the Leffor dye berwixt the fult 

day, and the laſt day, his heir, and nor rhe exec 
ror,ſhall have the Renr,becauſe it was nor then dut, 
if a man leaſe 'for years, rendring Rent at M. « 
wichin a month after, with a condition of wo 
an 
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Lib.10. Lames Osbaruts Caſe. 403 
ahd the Leſsee renders it at the laſt inſtant of M.the 
Leſser ſhall not re-enter upon demandthe laſt day 
of the month, becauſe the Leſsee had liberty 19 
pay it then 3 and the difference was taken bertwix® 
the ſaid disjuntive Reſervation, and when rhe re- 
ſervation 1s at a certain feaſt, and a condition 1% 
added, thar if it be arrear by the ſpace of a month 
after the feaſt, that thenthe Leſsor, ec. there the 
Leſsce for ſalvation of his leaſe, cannot reoder it at 
the Jaſt inſtanc of the feaſt, becauſe he had no ſuch 
liberty, as in the other Caſe : A leaſe for years ren« 
dring Rent at M. or within twelve daies after, upon 
condition to re-enter, if ix be arrear by the ſpace 
of rwelve daics after any of the ſaid reaſts, !or dayes, 
the Leſsee ſhall have twenty four daies in ſafe= 
guard of his leaſe after the feaſt of M, and in the 
caſe at Bar j1dgment given, q'0d querens wil caperet 
per billam. | | 


| Fames Osburnes Caſe, 11 Facobi, fol.130, 
Baaco Regis, 


[* an aQion upon the caſe, for the Plaintiff had 
bought of the Defendant divers goods which 
he refuſed rodeliver,whereof one was 1nnum fulcrum 

I:@:, Anglice /a Field Bedſtcad with a Teſtern , and 

Curtains of Saye; the Plaintiff recovers, and dama- 

pes aſseſsed intirely, where none ought ro be given 

for rhe Teſterne, exc. for Fulcrum (ignificth a Bed- 

ſtead only, upon errour brought therefore, , judg- 

' ment was affirmed; for one thing only is here put in 
ilsue 3 for the other things are nor alledged poſitive 

ſed expoſitive,and are nugation;bur when two things 

arc put in iſsue, or 0bþ{zq#e inquired of by the wp 
ry, there it is not good ; and it ſhall not be intended 
that damages were given for that only,for which the 
Dd z aJion 


404 Read and Redamans Caſe. Lib.to, 
action was brought, bur. in an aCtion upon the Caſe 
for words ſpoken art one time, whereof Tome are 
actionable, and ſome not, there damages may be af. 
ſelled intirely, and ſhall be intended co be given for 
the words aftionable only. | 
\ I. Becaulethe Plaintiff muſt declare as the words 
vere, TRE 
2. Becauſe the words not actionable aRgrayare the 
damages; otherwiſc, it ſpoken at {everal times ; but 
here damages ſhall be intended to be for that which 
is actionable only, and the reſt, as if never alledg; 
ed : and in Writs or Plea*, Engliſh, words are not ad- _ 
mitted by 36 E. 3. cap. 15. cxcept.they be parcel 
a name, as fo. in the Hall. 2. Words which paſs un: 
der the name of Latin, ace, | 
1, Good Grammarical Latin, _ 
2. Words ſignificant in Law,and not in Grammar, - 
3. Incongruous Latin, which doth nor vitiate a 
Plea, or Grant, nor Judicial Writ. 
4. Words inſenſible, having no courſtenance of 
Latin, and are rejeed ; bur feigned words, as pel- 
netum, Stapedia, &c. are good, 


Read, and Readmais Caſe, 10 Facobi, fol. 134. | | 


PT He Defendant in Debr brought by rwo'Execii- 
cOIsS, pleads the death of him who was ſummoned 
and ſevered. LE0 | 
Reſolv, The Writ ſhall nor abate; if two pur | 
chaſe an original real ation, and one dyeth pen-. 
ding the Writ, this ſhall abate in all, as in caſe. 
Joynt-renants, or Parceners where one dveth having 
fee or no iſſue, becauſe thar ſhe may have a Writ 
for the whele,and ſhall not recover a moyery,andone 
thall nor. recover upon a falſe real Wrir,or unapt for i: 
his Caſe, in reſpe& . he may have an apt Writ, al- 
| * though 


" | 
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though ir happen after by a& of Gad; bur'if two pur- 


chaſe a Judicial Writ, and one is ſummoned and ſe= 
vered, and dies without iflue, the Writ ſhall not 
abace; the ſame law where Joynt-tenants, bur if the 
Coparcener had ifſue,then ir ſhall abate : If one of 
the Plaintiffs after ſummons and ſeverance marrieth, 
this ſhall not abare the Wrir. {n perſonal and mijxr 
attions,although an intire Chatrel be demanded,the 
death of one after ſummons and ſeverance doth nor 
abate the Writ; as in a Writ of ward oh the bogy.: 
In a Duare impedit without ſeyerance,&c. If one dye, 
the Wrir ſhall not abate, becailſe thereby the other 

ſhould be diſ-inherired, as upon penaltie, and fix 
months paſsed; but withour queſtion, if one of the 
Plaintiff ina Duare impedy be ſevered and dye, the 

Writ ſhall not abate ; where the Plainriffs are only 
to diſcharge themſelves, the Writ ſhall not abare by 
the death of one of the Plaintiffs or Defendants,and 

therzfore there the Nonsſure of one,is rot the Non- 
{ute of the other , bur otherwiſe it is in a Writ of 
Error, : Note, ſummons and ſeverance is before ap- 

parance, and Non-ſute after apparance, where the 

Weverance 1s without Procels. | 


Richard Smiths Caſe, 16 Jacobi.fol.135. 


'M-s. bring a .Ouare impedit P plete a6 meaeta- 


tem Eccleſie, and adjudged the Writ was good, 
; None ſhall have ſuch a Duare impedit, but when. 
here are rwo ſeveral Patrons : And twe Incumbents 
the Church ; therefore if rwe preſent by. turn , 
ne Dare 3mpedit muſt be preſentare ad Ecclefiam : 
Men the Regiſter giveth a Writ for the whole; this 
$2 g00d warrant to brisg it of any part, if the caſe 
ll warrant it ; bur it ſeemed ro the Chief Juſtice, 
at in the Caſe at Bar, the Writ might have beer 


d 3 good , 


Pa 
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good preſentare ad Fecleſizm, for as to him ir is on 
Church. | | 


Caſes upon the Commiſſioners of Sewers, 
7 Facobi. 


The Caſe of (heſter Mill upon the River of De, 
fol, 1379. 


A Pjudged that the ſtarute of Magna (harta, Om 

Kzdelli deponaniur extends only to open Weare 
for raking of Fiſh; and that Commiſſioners of Sewer 
cannot ſubvert a Cauſey, &c, erefted before the 
time of E, x, but by the ſtatures of 25 F. Je cp þ 
and 1H. 4,cap. 12. if they be inhaunced, they 
ought ro be amended by abatement of the inhaunce- 
mentzand the Cauſcy in queſtion was ereged before 
the tinie of E. 1, and never fince inhaunced , and 
therefore out of all the ſaid Starures, 


Keighleys Caſe, 7 Facobi, Communi Bantas fol. 139, 


J* was reſolved, that if ore be bound by preſcry 
tion, to keep a Wall contra. fliexum maris, andt 
Wall is ſubverted by a ſudden inundation of wate 
ſalr or ſweet, by the Statute of 23 H. $. cap. 5. the 
Commiſſioners have power to tax all equally, wit 
have damage by ſuch ſurrounding, for no defaul 
was in the patrty;ſo if the Wall be in inevitable dat 
ger, bur if it be through his negle&, each one mf 
; have his aQtion upon the caſe againſt him; and if 
_ be nor inevitable , he only ſhall be 
ed. 


4 BY | , NEO! ; 
© 2.Reſolv, By rhe ſajd Statute, the Commiſſions 
are not bojing to obſerve the cuſtoms of y 
oo a | _— 4 , A. ary 


FR 


Lib. 10, The Caſe of the Iſle of Ely. 407 
Marſh, but where ſuch cuſtoms are in any places 
within their Commiſhion, - | 

2, According to your wiſdoms and difcretions, in 
the ſaid AR) are to be interpreted according ta Law 
and Juſtice; for every Judge or Commiſſioner oughr 
ro have duos ſales, ſalem ſapieniia nt ſit inſipidus, + ſa- 
lem conſcientie ne ſit Diabolus : anddiſcretion is, ſcire 
per legem quad (it juſtum ; and every of their Ordi- 
nances ought to conſiſt upon four cauſes. - 

1. The material cauſe, and thar is the ſubſtance. 

2. The formal cauſe, and that is the manner. 

3. The efficient cauſe, thar is their authority, 


"Ln final cauſe, and that is, for the publick 
good, 


j 


The Caſe of ths Iſle of Ely, 7 Tacebi, fol, 141. 


T fe Commiſſioners of Sewers decreed, thar a new 


River ſhall be cut our of Owſe,ſeven miles with- 
in the main ſoyle of the Iſle, and for the doing 
thereof, and for the effeRing rhereof, raxed divers 
Tewns in the County of C, our of the Iſle general- 
ly; that is, ſo much upon every Town : 2 Queſtions, 


x. if the Commiſſteners have power to make ſuch 
anew River, 


2. If ſuch a general Tax be lawful. 

By the Common Law the King ought to defend 
the Realm, as well againſt the Sea, as Enemies, and 
to provide thar the ſubjeAs may have ſafe paſſage 
over Bridges, and High-waies, and therefore if the 
Walls of the Sea,oriGurters be not ſcoured,he ought 
to award aCommiſlion,to inquire of ſuch defaults as 
by the Regiſter amongſt theComilſions of Oyer and 
Termy8er. See there a prefident, 44 E. 3. for repa- 
ration of ancient Sewers, &c, or making them new, 
but the Stature of 6 H,6, cap. 5. and ; Fen others, 

i _ Dd4s for 
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far making new Walls, &c. were only temporary, | 
and thar power is omitted inthe At of 13 H.8.c.5, 
which is -made | perperual by 3 XZ. 6. cap. $. and 
ſo the Commiſhon in this point infueth rhe Com- 
miſſion which was at the Common Law '; : Therefore 
it was reſolved, that the Commiſſioners in this Caſe 
could not make the ſaid New River, becauſe their 
Commiſſion extends only to the reparation and new. 
making of ancient Walls,Gurters. &c, And it would 
be hard ro give power to Commuſſioners” ro 'try new 
inventions to charge the' Country,which may nerer 
rake cffe& : And it appeareth by the Regiſter 252, 
that a New River oughtnot io be made,and:the Old 
ſtopped, wirhoart an «ad quod damaum, and the Kings 
licenſe ; yer when a new Seyer is to be made, any 
ſmall alteration ſor the publick good of ſucha place 
may be made;ſo of an ancient Wall againſt the rage 
of the water, in cafe of inevitable neceſſity; bur if 
by cimely reparation, that peril may be avoided, no 
other ought to be made :' Sz afſuctis mederi poſſis,nout 
203 ſunt teatanda : but if new inventions appear pro- 
firable, contriburien muſt be valuntary, and not by 
compulſion, and in 3 Jaces;, Pophim Chief Juſtice, 
preferred a Bill in Parliament to make a New River 
in the Ile, but ir was rejeRed, | 
2. Reſolv. None ought to be taxed, but he why 
may have damage by rhe defaujr,. or profit by the 
reformarion; alſo the aſsefsnient muſt be according 
to the qu3nitity of their lands,and number. of acs, 
and according tothe rare of every mans profit and 
portion; and the taxarion in general was not warrat 
ted, bur it 0:ght. ro have bcen in particular up 
every owner or poſseſsor, obſerving the ſaid quali 
ries, Some Satures of Sewers aic 44 defendealu & 
reparandd Wall at, &@c, Some. in deftruendo & ni 
peado nocumentaz and ſome touching bath. 


C 


ws. _ " 
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In the Court of Wards. 


Scroops Caſe, to Jacobi, fol, 14}. 


.S, made a Feoff nent to divers uſes,with power 
L Yof revocation by Indenture, and after by ano- 
ther Indenture (obſerving all incident-circumſtan- 
ces preſcribed) rhe Feoffer covenanterth ro ſtand 
ſciſed ro ſeveral other uſcs, 

1. This inureth to a reyocat:on, ' 

2. To raiſe new uſes : and ſoit was reſolved in 
the Kings Bench, berwcen Frampton and Frampton , 
Tr, 2 Jacobs, Ouia nonrefert an quis tnteniionen ſuam 
declaret verbis, - an rebus ipfes vel fatty, and whea he 


| limits riew uſes, he fgnificrh his purpoſe, ro derer- 


mine the uſes before. 


T he Ena of theTenth Beck, 


THE 
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IITLIIEIELIEES +: 
THAITICOILLTC 
THE ELEVEN TH- BOOK. 


The Lord de la Wares Caſe, 39 Eliz. in 
Parliament, fol, 1. 


= HOMAS de laWare,greaGrand- 
H2 | father of the now Lord in 
XL" 3 H. $8. was ſummoned to the 
Mae Parliament by Writ, and by 
A 3 £.6. ic was enacted, that 
Wl ”"illian the Father of the now 
SH Lord Thomas {hall 'be diſabled 
| ro claim any dignity, during 
his life,notwithſtanding W.was called ro Parliament 
by Q. El:3abeth, and ſate as Puiſne Lord, and dyed, 
and ! homas now Lord, ſued in Parliament to the , 
to be reſtored to the place of his Grear Grandfather, 
that is, berwixt the Lord Barþly, and the Lord 1/:/- 
loughby of Eresby, and reſolved, that he ſhould be 
reſtored; for his Fathers diſability was nor abſolute 
by attainder, bur enly temporary and perſonal, du- 
ring his life, and the acceptance of the new Dignity 
ſhall not hurt the Peritioner, the Farher being then 
diſabled, and an Eſquire only; ſo that when the old 
and new Dignity deſcend regether, the old ſhall be. 
preferred : which reſolutions by the Judges was well 
approved of by rhe Lords Committees, and after 
confirmed by the Queen, 


Auditor 
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Auditor Curles Caſe, 7 Jacob:,ſ0l.2. 


Uecen El:zabeth grants Officinm unins Auditorum 

Curie Waraorum,to W. T, and W. C. for life, 
er carum diutius vivenit, the K. grants it in reverſi- 
onto I, C,andI.T. I. C. dycth, the K. grants ir 
in reverfion toR.,P. W. T. dycth. 

I. Reſoly,”The granc of che Office #nius Audits- 
71umM, 8c, is good rotwo, and the ſurvivor of them; 
for 32H, $.c. 46. makerh the two Auditors one Of- 
ficer, and the word #45#/15 is not numerative, bur 
denoterh the unity of the Office, 

2. In ſuch a grant the words &- corum diutins vis 
wvent!, are not void, &c. for orherwiſe by.the death 
of one of them, the intereſt of both would be ended; 
but now the ſurvivor remains Auditor, and another 
ſhall be added to him ; and till another is added to 
him, his voice in Court is fuſpended, becauſe by rhe 
Statute there muſt be two yz ſo if the K. grant by a 
Parent to one, and by another to another, this is 
good; 'and, until the ſecond is added, the firſt hath 
no voice in Court, 

3- The Nomination of Audits, ought to berun- 
der rhe grear Seal. 

4. This Office cannot be granted in reverſion. 

1. Becauſe it is judicial, and one cannot be Judge 
in futyro; and perhaps he was ſufficient at the time 
of the graut, but not when it takes fe. 

2, Although ir be in part judicial, . and in part 
miniſterial, yer ir is intire; and although miniſterial 
Offices may be granted in future, yer this cannorgbe- 
cauſe ir is inſeparably judicial alſo; for the K.cannor 
grant the judicial part ro one or rwo, and the mini- 
ſerial to others, | 

3. If the grant be good, as to the miniſterial part; 

| yct 
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yet it ſhall not take effe& now, becauſe one of the 
ancient Officers is living, and if he ſhould exerciſe 
the miniſterial parr, with the ſurvivor, there would - 
be three Offices, | 
5. He who ſurviverh , remains Auditor, yer had | 

< voice in Cours, until che King add -anorher to 

im. 1 | | 

6. The grant to P, is vold. * 

1. Becauſe in reverſion. Bo 

2. Becauſe ir reciteth a void grant to I. C, and 
[.T. as good, and fo the K; is deceived of his grant, | 


Sir Joha Heydons Caſe, 10 Jacobi, fol, 5. 


'Tr | H. brings treſpaſs againſt F.C. T.C, and 
L.C, F.C. appeareth, againſt whom the Plaintiff 
declareth, with Szmul cum, exc. who pleads Non 
culp. ſo doth T. C. which iſſues were tried ſeverally, 
and the iſſue berween the Plaintiff and F. C, was 
firſt rried, and damages affcfſed to 200 1. and the 
other againſt T,'C, 501. I. C. appears, and confeſ- 
ſerh the Aion, a Writ of Inquiry of damages is _ 
awarded, . bur none ifſued, judgment for the Plain=- 
uf, and affirmed in Error. | 
1. Reſolv, Intreſpaſs againſt divers, who plead 
Noz cul.nx ſeveral pleas which are found in all for the 
Plaintiff, damages ſhall-nor be afſelſed ſeverally, 
although one did more wrong than another, becauſe 
the xreſpaſs is intire, and the AR of one, :is the A& 
of all;. þur if they be found guilty ar ſeveral times, | 
they may, and if the Plainriff confeſs che treſpals 
to be at ſeveral times, the Writ ſhall ahate, 2 | 
2. If two treſpaſlors plead ſeverally, both,ſhall be 
bound with the {Sree raxed by the firſt Jury, and 
the. other ſhall have an atraint, although he be a 
Yranger to the iſſue ,>becauſe he is privy tothe 
charge 
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charge ; if one of chem after. appearance make de- 
fault, a writ of enquiry ſhall be awarded to faye x 
diſcottinuance,but none ſhall iſſue, becauſe he ſhall 
be contributory to the damages taxed by the Jury, 


who trycd the other iſſue, and the other ſhall nor he. 


charged in damages aſſeſſed upon a writ, whereupon 
he can have no attaint; but if the other iſſue he 
found Sainſt the Plainriff, then ic ſhalliflue. 

3. Although there was a diſcontinuance againſt [, 
C. becauſe in rhe common place, where the Ation 


was brought, there is no contuuance after a writ of | 


enquiry, (otherwiſe it is in the Kings Bench) yeric 
is aided by the Statute of 32 H $8, c. 30, 


4. If two ſuries give a verdid at one time, the 


Plaintiff ſhall have Judgment, «e mclierabus damny, 
if he will ; bur fiat niſs wnica executio, in treſpaſs 
againſt divers who plcad ſeveral pleas triable by the 
ſame Jury, if the Jury ſever the damages, all is vi- 
tious, 


Pridale and N-pptrs Caſe, 1o Jacobi, fol 8, 


He Plaintiff in a prohibition declareth, 'that the 

Prior of M. was {ciſed of 22 acies, and of a re- 
Qory, time out df mind,&ec,until the diffolution,&c. 
and ſo, for all- rhat time held 'them diſcharged of 
Titles, -and conveyes the-ſaid 22 acres from the 
King; to hiwtſelf, and tharthe Defendant Proprieta- 
714 reflorie predift ſued the Plaintiff for Tithes,the 
Defendanrtraverſcth the preſcriprion of diſcharge, 
the Jury found that the Prior} time out of, 8&6 was 
ſciſed of theſ#d 22 acres, 'and of the advoſon of 
the ReQory; .and did appropriate'it by Licence, 
20 H.$. the Incumbent then being living, who'dy- 
eth , and that the Prior held it united to the diflo- 
lution :. judgment for the Plaintiff, + 
I, Reſolv, 
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1. Reſoly. Although that every Church parochi- 
al, is ſuppoſed ro be preſenrative, yer the Plaintiff 
may plead, that the Prior, &c, time our of; &c.were 
ReQors of itz for this amounts to ſo much,thar it was. 
imprepriated, that he needs not ſhew how, becauſe 
before the time of memory; bur the concluſion of the 
preſcription of unity, viz. Ratione cujus, he was dif- 
charged of Tithes was nor good, for Land is not diſ- 
charged of Tithes by unity,bur by payment of them, 
notwithſtanding the miſtaking of the concluſion 
doth not vitiate the Count, when the cauſe ro have 
aprotibition, is good, 

2. The plea of the Defendant to have a prohibiti- 
on, is not good, becauſe he traverſerh the concluſion, 
viz. the Preſcription of diſcharge, where he oughr 
ro traverſe rhe preſcriprion of nnity; for the conclu- 

fion 1s nor traverſable, and becauſe it is matter in 
Law, 

3- Theifſue is not well joyned, | 

1. The marrer of diſcharge is by reaſon of difſ- 
charge by the Stature, and the iflue | is by diſcharge 
at the common Law, 

2, Inevery iflue there muſt be an affirmative and 
a negative;bur here is no affirmarive,for the conclu- 
fon is no affirmative, bur an inference, | 

4. The impropriationis ſufficient, alchough rhe 
Licenſe were general, and the -Incumbent living 3 
for it ſhall be conſtrued in ſuch a ſpecial ſenſe, that 

ir may take effe&, and the Licenſe is alwaies gene- 


1 WW ral; for the Incumbent may dye or refign, before 
$ the impropriarion, Fu 

i 5; Admitring the impropriation void, it had nor 
» Wl been made good by 3 5 Eliz, c. 3. for this ſertles in 


"Wl te & all pofſeſſions of Abbeys with qualification, | 
" Wl Porvichſtanding /any defe& in any ſurrender, &c. 
which intitleth the K; and this defe& is nor WO 
| this 
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the qualification, bur if-che impropriation had beeg 
good by re inet of ſo uſed , this had been giyeg 


by the Statutes of x, and 31 H.$. | 


6, If the. Jury found marrer to barr the Plaintiff, 
this is not to be 'regarded, becauſe an Attaint ly. 


-ech nor, nor the Witneſſes puniſhed for. perjury; 
that matter nor being inarerial, to the iſſue, _ 

7. Reſolv. That perperual unity unti] the dif. 
ſolution is by the Starute, prima face, a diſcharge of 
payment of Tithes”, except that the Farmors haye 


paid Tithes , and ſuch an unity oughr to be juſta, 


&qualis, that is, free in one, and orher, perpetue 
{ibera; bur if the Abby were: founded in rime of 
memory, he cannor art all; andhere ir appeareth that 


the impropriatien was made'in 20 H,8, ſo that it ap» 
peareth ro the Court , that before that the twenty 
acres were charged with Tithes 3 for of comma. 
right all Lands ought to pay Tithes , thereforetht 
Chief Juſtice concluded, that the ſaid twenty acres. 


(as chis Caſe is} were chargeable with Tithes : but 


in regard the intermation is good, and the plea. 


conſultatioue hahenda,altogether inſufficient, andthe 
Verdi& impercinent to the iſsue, , they would not 
grant a Conſultation, 


Door Grants Caſe, 11 Jacobi, (ommuni Banco, 


fol 15, Ina Prohibition. | 
CE INes - Ir is 2 good preſcription that every 


Inhabiranc in a Pariſh, have paid 2 $.. in the. 


pound,of the value of their Houſes,per. annm;in bt 


of Tithes, becauſe it may have a lawful commence- 


ment; for it may be, that this was ſo time our 


mind for the Lands whereupon the Houſes were 


built, as a Modus decimand:. 


Tha | 


_ RC. af. Av. ew ae_inuiecc aa. ac... ff. ot Seo nn 


p__ 
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2. That the Parſon may ſuefor it in che Coure- 
Chriſtian, for rhar it is in the name of Tithes; and 
every ancient Ciry and Butrough, had for the moſt 
part ſuch a cuſtome for their Houſes , for the main- 
rzinance of their Parſons, and obventions include ob- 
lations, rents or other revenues; and after a conſyul- 


tation was granted. 


Sir Henry Nevils Caſe, i1 Tacobi, fol. 17, 


Jl was reſelved, that a cuſtomary Mannor may be 
holden of another. Mannor : and: there may be 
Lord, Meaſn, and Tenant of it, and ſuch a cuſtomary 
Lord may Tone Courrs,and grant Copies, and ſuch a 
Manner ſhall paſs by ſurrender and admittance, and 
fines ſhall be paid upon alienation or deſcent, and if 
it be forfeited,the Lord ſhall have the ſervices as an- 
nexcd ro the Mannor; ſo if a Tenanr at will, &c., ad- 
mir Copy-holders reſerving Rent, this ſhall go with . 
the Manner, after. the Will determined 3 and ſo nate 
adiffcrence berween the reſervations at the Common 


Law, and by the cuſtom of rhe Mannor. - And it was 


ſaid, that the Mannor of Ayleſbam in Norfolk, is hol- 
den by Copy,and others in diyers orher places ; And 
jadgement was affirmed in Error, 


Dofter Ayries Caſe, 11 Fac. fol. 18. 


14 E.2 theK. licenſed R, de ZE, to Found in 
Oxford a Hall, ſub nomine aule ' Scholarium Regine de 
0xonio,in the exempliftication 8 :Fac.it Was ſub nomine 
aule Regine de Ox ono, they preſent to the Church 
by the name of prepoſit. Coll, Regine in u2iverſtat, 
0x02 & ſocior, Scholar. ejuſdem; the Incumbent 
dviſerh the ReQory,& they by the name of pre poſit. 
Secior, & Scholar, 4ule vel Collegii Regine in tt2i- 

Ke: verſatate 
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418 Henry Harpurs Cafe.” Lib. ny, 
ve; /itate Oxonii, tonfirm the demiſe ;* and notwith- 
ſtanding theſe variances it was, adjudped , thar 
well che confirmation as the prefentarion was good} 
and the ſole doubtful variance is, - that it was Ayly 
Rrgink , where des ods be Ale Stholartum Te 

ine, but good, for'rhe true name'of the Colledpes 
To, for the word Scholarium is not neceffary,bur once, 
and if ir be taken in conſtruQtion ro come atrer Aule, 
the provoſt will be the ſole Corporationzby the name. 
of P rapoſtt. Aule Scholar. Regime. ETgo, it doth pre- 
cede in good conſtruftion Alſo,che Founder namedi 
ſo, and {o it hath been alwayes taken; and if therebe 
a ſmall, variance, this is not to the purpoſe, if ir be ſp 
deſcribed that another connot be meant, as a Gif 
Onnibes filizs I. S or fijie 1, S, when there is but one, 
or if Richerus Abbot of W. grant by the name of &k. 
chardus ; Ni facit errar hominis cur decorpore conflut, 
and this was the 'antiznt and: conſtant Opinionin 
Caſe of Corporations: See the Caſe of the Maior and 
Burgefles of £3z inthe Tenth Book. | 


Henry Harpurs (aſe; 12 7acebi, ſol, vo, 


| bo ey (ione firme upon a Leaſe toT,* W; in mnance 
pellam, ard Land in W, in the-Pariſh of B. and 
Ti:hes, without ſhewing the certainty of chem , the 
Viſne was from B, the Caſe was, Sir H. B. ſeized 
CG. of the value of 36. l. per anaum, and of N. ofthe 
annual yaluc of r8 |.";2 capite , coyenanted ro ſtand 
ſeized to the uſe of him and his wife in'rail , with 
remainders in tail, the reverſion to himſelf,and after 
purchaſerh 7ands in focage, and devifcth them to 
be {old by his Executnrs; the marter iniLaw reſolved, 
but no judgement given, becauſe divers exceptions 
taken, &c. | 5 OTE 


1. Refolv, That iftenant of the King in 6a%ite, colt 
| | yeſs 
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Lib.11, Henry Harpats Caſe. '419 © 
Veys his Land to one of the uſes, &#4, and after pur- 
thaſe ſocage; he'inay deviſe all the ſoeage. | 
-2 2. Aﬀeck reverſion upon an eſtate rail ſhall hinder 
the deviſe of ſocage Land for'a third part, +: 
73k qe tf reverſion in fee continue in hing 
yet he may deviſe'two parts of the ſocage, and all if 
he had granted the reverſion over. lot 
4 Although he had exerciſed his power in making 
a Joynrure of ,njore than two parrs , yet if the re- 
verſion 3n fee had not hindered, he might have de- 
viſed all the ſocage purchaſed after., howſoever the. 
deviſe is good: for two parts 3 for rhe reaſon reported 
in Loveye's Caſe: ' + 
5. Alchough' rhe, conſideration of adyancing his 
Wife and their: ifſues, extends not to the Brothers, 
yet the uſe is well raiſed to them). becauſe the Law 
implyeth a conſideration, and it is notto the purpoſe 
tat they aic found Brochers, becauſe ir appeareth in 
the Deed, _ 2+: 5Y gt Mo OjER. a 
'6. For the: Mannor of G. the eſtate tail vaniſherh 
by the dearhof Sir H.,without the iſſue male ,: and 
therefore thar cſtare isno cauſe to reſtrain the: de» 
viſe for ahy part , but the reverſion in fee is for a 
turd patt © fo refolyed, thar the Flainriff ſhall have 
judgement for two parts. Exceptions to the Count 
and Viſne. | IC... | 
i.,The FE jcdioxe firms is of Tiches, without ſhew- 
ing the kinds of them . Ergo, not good, for a certain 
judgement and execution cannot be made, 2, It may 
be it is 3 a modus decimands, for which an Ejedtione 
firme lyerh nor. | 
2 ( apella is demanded,which ought to be deman- 
ded by the name of an Houſe. | | 
. 3. The Venire ſacias, is not well awarded , for it 
appears thar there are rwo B. one a Ville, the other 
x Pariſh, and W; a Ville inthe: Pariſh of B, and the 
Ee 2 Tithss 
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420 Henry Pipots Caſe. Lib.r1, 


Tithes are alledged to be in W, #4 parochia de, B, 
the Viſne muſt be out of B. and W. becauſe thers 
is the moſt certainty 3 ſo that by reaſon of theſe cx- 
ceptions, no judgement was'entered 2 bur it was ſaid 
thar rhe Court of Wards , where a bill depends for 


this matter, will take order for the poſſeſſion accor- 
dingly, | 


Henry Pigots Caſe, 12, Jac. fol. 26, 


B W. brings debt upon Obligation made to him 
when he was Sheriff. omitring . the name of his 
Office, bur it was after interlined by a Stranger, the 
Defendant pleads Nor eft faktkum, without oyer of the 
Decd ; and judgement was given tor the Plaintiff, . 
1. When a Decd is raſed, the Obligor may plead 
Noz eſt fattum. $ 
2. [fa Dced be raſcd by the Obligee himſelf ina. 
place not material, it is void , bur nor if done by a 
ſtranger, except in a place material, and here ir was 
in a, place not material , becauſe ir appeareth not t0 
the Court that he was Sheriff, Ifa Deed conſiſt of 
divers parts whereof one doth nor depend upon the 
- other, and ſome of chem are ; ns Law, the Deed 
is good in part, bur if any of them be raſed, ir is void 
18 all, ſo if rhe Seal ef one be debruiſed,all is yoid: - 
See Matthewſoas Caſc in the fifth Book. 


Alexander Powlters Caſe, 12: Jacobi, 
fol. 29. Indifiment, 


. Þ. felles animo, burned a Houſe in New- Markets . 


whereby the greateſt part of that Town was 
burned. | | "10 


 Reſolv. He ſhall not have his Clerpy, for this was | 
TI. - | J felony | 


g © os x 


Lib.11. Alexander Powlters Caſe. 421 


felony by the Common Law, 'and ſo hainous , that 
he was not repleviſhable, no'more than for Treaſon, 
as appears by Weſtminſt. 1 cap. 15. buthe ſhall have 
his Clergy at rhe Common Law, for impediments to 
have Clergy, were firſt diſability ro be a mertiber'of 
holy Chuxch, as a blind man, or woman, 

2, Hereſfie, | | 

3. war as a Saracen or Jew, but a man ex- 
communicated, or outlawed, ſhalt have it. © 

4. Confeſſion before the ſtatute of Articuli Gleri, 
c, 15. becauſe he cannot make his purgation, © 

5. High Treaſon, or petit Treaſon before 25 E. 37 
cap.15., So of Sacrilege, and of infid:atoref viarum, 
& depopulatores agen : Scethe ſtature of 4 H, 4, 
cap. 2, but the ſtatute of 23 H, 8, cap. x, taketh 
away Clergy where one is found guilty.of burning of 
Houſes, butthis is to be intended by Verdi& or Con- 
feſlion ; bur if he ſtand mute, or challenge more 
than he ought, or be outlawed, theſe are our of the 
ſtature; or'if he commir Burglary, and not Robbery, 
he ſhall have his Clergy; by 25 H,8. cap, 3 he who 
is found guilty of me of the ſaid offences ſhall 16ſe 
his Clergy ; and if he ſtand mute , or challenge a- 
bove his number, bur thar extends to the principal 
only in caſe of Inditment , and nor to the acceffory 
| before the fat, nor to appeals or approvements, nor 
to outlary; but theſe two ſtarutes were taken away 
by x E. 6. cap. 12. but 25 H. 8. was revived, 'by 4 
& 6 cap. I'O. | 

bj. Thar the ſaid ſtature was not revived in all, 
but as to ſtealing of goods in one County, and flying 
into another, for ſo is the ſtyle of the At, 

2 Ifitberevived, this takes not away Clergy, 
where one is found guilty by VerdiQ; bur the ſtature 
of 23 H, $. which is not revived, But it was reſolyed 
that the intixe AR is revived, YT 
Ee 3 I, Als 


one's © 
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422 Alexander Powlters C a/c. Eib.1r 
x- Although that the ſtatute of 5 £46, Teciterh 


thoſe cffences ſolely,and reviveth the-A& and Cley- 


gy, touching ſuch offcnces , that ſball (be intended 
ſuch inmiſchief; fo Weſtminſter, 2 crap. 5. is:expound- 
ed rouching Infants having advowſons,whether they 
be in ward or not; and the ſtyle is not to the purpoſe, 
for many ſtatures are of greater extent Tin the 
Kyle, as 27 H. 8. of uſes concerning | Joynruxes : | 
yet the preamble is of transferring uſes mto poſleſ- 
fion alſo, otherwiſe theſe words and.every clauſe,&c, 
ſhall be ſurpluſage, if it extend not to all the aQ; for 
there is bur one clauſe in ir. which concerneth the 
offences in 5 & 6 E. 6. Alſo it is'that every Article | 
concerning Clergy as to ſuch affences ſhall be re- 
vived, and there is but one which conterns theſe of- _ 
fences; and many times penal ſtatutes are raken by | 
Equity, as 8 H, 6. cap. 12. ordainerh that the Imbe- | 
zeling or withdrawing a Record, whereby a judge 
ment may be reverſed, ſhall be-Felony, and by Equi- | 
ty, making of a bad judgement good, is;Felony ; fo 
25 E. 3. for killing of a Maſter' extends to the Mi- 
(fo | REED | 41th lo vilieg any) 
: 2: 25 H.$, takes away Clergy, where one is found 
guilty by Verdi&, becauſe ir rakes away if he ſtand ; 
mute or challenge, &c. in like manner as if he were 
guilry afrer the Laws of the Land , 'which are aff 
mative words : And 4 & 5 Phil.: & . Mary, caps 4, 
rakes away. Clergy from the acceflory before ; which 
they would not have done, if they had nor- thought | 
that it was taken away from the principal by rhe. 0: 


_ ther AQ, By 18 El, cap. 9,  Clergy'is taken away | 


in caſe of Burglary , where he is found. guilty by - 
Verdi, Confeſſion, or Ourlary : bur if' he be indi- 
Red ar the Common Law, and Rtand mute, or chal- 
lenge over, ec. he ſhall have it, ;/and-nor if hebe | 
indicted by 23 H. 8, or 5 E, 6.of Burglary , and 
"FR" | put 
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Lib. 11. . _' MetcalfyCaſe:; 423 
put them who were in the Heuſe in fear with,Rob» 
bery, or upon 1 E. 6. without Robbery, : 4.&. 5 
Phil, &> Mary. ,. takes away Clergy ,. where one 1s 
acceſſory before to a Robbery in- a; dwelling Houſe ; 
Ergo, before, that ſuch aft acceſſory ſhall have ir 5 
Breaking of an Houſe in the night without Robbery, 
is no Burglary, and if he doth rob, he ſhall have his 
Clergy, if none were put infear , or thar any of the 
Family ( and. not a ſtranger). be nor in another 
part of the Houſe + bur this was before 39 Elix, cap. 
15. whereby Clergy. is taken away without puttin 
any in fear, if he rob any man of aboye the value of 
hve:ſhillings. . | on: 

Acceſſory before in rebbing a Houſe in the: day is 
ouſted of Clergy by 4 & 5 Phil. &> Mary. Accefſo- 
ry in robbing a Booth in the night or day , or our- 
houſe upon 39 Elix; ſhall have his Clergy * Xota, 
Although a ſtatute takes away Clergy from the prin- 
cipal, yer the acceſſory before or after, ſhall have itz 
and where by ſtatute or any offence a man is ouſted 
of his Clergy,, the 1nd:&ment muſt, contain the of- 
tence, with the circumſtances in the ſtatute : Dyer, 
99. and 183, And A.P. was ordered to be hanged 
in Chains, &c, 


« 


- Metcalfs Caſe, 12. 7acobi, fol. 38, 14 Accompt. 


[Udgement is given againſt .M, -©u0d' computet ey 
> 1dlto 11 miſertcord/a quia privs,nomcomputauit z and 
bctore final judgerhenty Error 1sbrought, © - 

1, Reſolv, Itlyeth nor : 1, Becanthna Writ of Er 
ror ſaith, S: judicium inde redditum fit; which ſhall be 
intended of the principal judgement, at the Feaſt of 
St, M. ſhall be intended the principal Feaſt , and 
the Feme ſhall be received upon default of her Ba- 
"BC+-. ron 
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424 .  Metcalfs Caſe. Lib.1r 


ron after judgement of admeaſurement before the 


principal judgement, 


2. It ſhall be intended an intire Judgement, there. 


fore in aQion againſt rw9 , if one plead to the iſſue, 


and the other cenfeſ$erh,and judgment given againf 
him, he ſhall not have error before the Plea deter. 
mined againſt the other, for otherwiſe there would 
be a failer of right: for the Kings. Bench cannot pro. | 
ceed upon the Record,nor the Common place, becauſe. 


it is removed. 


3. The firſt judgement is not ad grave dammnimsfor 


by that he loſerh nothing, bur judgement of the At. 
rerages and damage is in the end of the original, 


| 4. This is not properly a judgement,bur an award 
of the Court, as ouſter of aid, 7x petit:one faciexdaan 
award, quod partitio fiat, &c. which are bur interlo- 


cutory, and not definjrive, 


© 5, They have day by the Roll until the laſt judge. | 
ment ; bur if a Felon dye after the exigent awarded, | 
and before Atrainder,” a Wrir of Error lyerh for ne+ | 
"cefſity; for otherwiſe the goods are fortcited by a-. 
wardivg of the exigent without remedy 3: if divers 
are ſued by ſeveralPrecipe's, and judgement given a: | 
gainſt one , he ſhall have error before judgement | 
iven againſt the other ; and if Error be in the ori« | 
gina, the tenor only ſhall be certified, for otherwiſe © 


the Court cannot proceed apainſt the others. 
z. It was reſolved,that the Record is not removed, 


becauſe until final judgement be given,the Chief Ju- ; 
Rice of the Common place hath no authority to ſend *? 
hey may proceed, notwithſtanding the Roll | 


jr, and t 
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© | Richard 


Lib. Ii. Richard Godfreys Caſe, 425 


i. 


Richard Godfreys Caſe, 12 Tacobi, fol. 42, 


ks Chief pledges according to the cuſtom of 
the Mannox,'ts prefent to the Leer, that every 
one of themſelves ought to pay for themſelves 10 s. 


% 


pro certo lete, the. Steward impoſcth a Fine of 6 1, up= 


- on them, rhe Lord diſtreineth for the Fine, and cer- 


rainty of Leer,one of the pledges brings Replevinzand 
judgement was given againſt the Plainciff. 
1, Refolv. The Fine is not well affeſsed , for ir 
ought ro be ſeveral, and not p_ aSit is , becauſe 
t 


che offence is ſeyeral , and althongh thar the offence 


ad pre yet the Fine ſhall be ſeveral, 4s in Difſeifin 
a 


Treſpaſs : Bur for the incertainty of the per- 
ſons, and infiniteneſs of the number, many may be 
fined rogerher,as the Town for the eſcape of a felon; 
and the reaſonableneſs and anode pf the Fine 
ſhall be derermined of the Judges : Excefſ#sin re qua + 
libet j1sre reprobatur communi, as exceſſive diſtreſs, ex- 
ceſlive aid, and exceſſive amerciament are againſt the 
Common Law, | 

2. If the Fine be impoſed errencoufly, ir may be 
avoided by Plea, for he had nq other remedy. 

3. The Lord cannor diſtrein» pro ceyto lete, with- 
out preſcription, becauſe ir is againſt common righr, 
but he may for a Fine or amerciamenrt ; bur for an 
amerciament in a Court Baron, the Lord muſt pre - 
ſcribe 3 a Fine becauſe. it is afſeſsed by the yew; | 
needs not be afferred,but an amerciament mull be af: 
ferred by the Caupiry. . ar 

4. Admitring thar his may. diſtrein- pro certo lete, 
he ſhall have a return., although he had no cauſe 
xodiſtrein for the Fine , for where' one brings an 
ARtion for two things, and it will not lic for one of 

didn £Þ ate thi chem, 
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zhar parcel is not. yer duc, yet the avow! y is | 


the reſidue ; but if a man bring a Writ. of nery.in 
nature of an Allize of cwo Acres,.where it appeareth, 
that for ene acre he ought to have a .Wrir' of entry | 
in the per, there. all ſhall zbate , for this extends ng | 


ro the aQtion, but co the Writ only, 


Richard Lifords Caf £12 Jacobs, ſol, is, 7 


N Treſpaſs, the Defcndan t- plead s. that. F. FS 3s 
Cepring Trees above 21 yearcs growrh, if nor decay- | 


\ 


<q.) for their, lives,and covcpanced to ſtand ſeized 
tenementis prad: Chis cum pertznentigs: ſuperius. A | 


ro the uſe of R. L. intail, &<. and the Defen 


as ſervant. to, the ſx'd K, L. .cntered and: fold 
Trees ; and judgement was gjven againſt the | lain- ; 


tiff, 


Law doth nor. favour ſeverance of the Trees from the 
Land : therefore if one bargain and ſell Land,. upon 


vhich. there axe. Trees, they ſhall,not paſs withou 


'inrollmenr. 


. 2, If there had not been ſuch an-exceprion the 
general intereſt of rhem is inthe Le{ſor'z and. the | 


Leſſee had, bur a particular, intereſt in them, ond the 
Lefſor may ſe!l them. withour licenſe" of the Lie lecs 
to. take effc& after the leaſe determined;, and Fihes 
thall nor be pai. for them, becauſe. rhey are parry 
' FS 0 


4 


426 __ Richard Lifords Caſe. Lib! 
them, it ſhall abate only for that if he canngr have 
a berter a&ion for it, but if he may it ſhall abate @/! 
the whole ; as ina Formeden'af Land, and'of an A. 
yowſon, the Wrir ſhall ſtand for the Land ; fe if 4 
man ayow for divers Rents Arrear, andit appeargh, 

od for 


2, Reſolv.. That the, Trees ngrwichſtanding the ex- | 
ception, remain. parcel of the Inheritance , and: arc | 
nor Charrels,.but ſhall deſcend to the Heir , for.the 
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Lib.1I. :- Richard Lifords Caſe, © 427 
of the Inheritance. A; BY the exception of them, 

eſoylis-nor excepted, bur only ſo much as ſu- 
tainerh the Trees, and if he by licenſe of the Lefſee 
root them up, the Leflee ſhall have the ſoyl, bur by 
exception of Wood, the land ir ſelf 'is excepted : 
if an. Acre,or an Advowſen be ſevered from the Man- 
nor by exception upon a.leaſe for life, ir ſhall not be 
parcel of the Mannor again ; otherwiſe of Trees, for 
they were not ſevered 2 fads , becauſe they grow 
out of the Land. | 
- 3. A thing in poſſeſſion cannor be parcel of a re- 
yerfion-upon an eſtate for life, but Trees which grow 
out of the land, and Fiſh or Dear in the land, may, 
and ſhall paſs with it., | 
- 4. In this Caſe by grant ofthe reverſion generally, 
or of the Tenements, the Trees paſs, for the Inheri- 
tance of the land paſſcth , and thereby the Trees 
annexed to itz the Diſzeiſee by his entry ſhall have 
the Corn upon the ground, as well as rhe Graſs, 
by relation: of continuance of poſſeſſion, bur rhis 
relation is not of effe& ro have a Treſpaſs againſt 
any, but the firſt Diſsejſorzfor, In fiftiove jury ſemper 
eqvitas exiflit, and the emblements ſhall be recover- 
cd in damages 

5. Inthe Caſe at Bar by exception of the Trees, 

power is reſeryed to the Lefloc or his ſervants, to en= 
ter and ſhew the trees to the Vendce : Cuicunque alt- 
qu quid conced.t, concedere videtur ef id, oc. 


' 6. The Plea in Bar is inſufficient, for he ſheweth - 


that there was another J tenant for life not named 
nthe-Writ,and demands judgement if a&ion, which 
15 anapt concluſion. : . 


” 


ORGY 
2, The Plea isdouble,one ro the Wrir, another ro 


the Aftion, 
3. He pleads the entry of the leflecs for lifte,which 
5 ſurpluſage, © 


4. He 


44 
MEN 
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428 TheCaſeof Ipſwich Taylors. Lib.1 

4. He averreth nor that the Trees which were ſg 
were not Dotards, which are-excl[uded our of thee 
ception; bur that they de jure pertinebant to RL 
which is niet formal : bur upon all the matter hen 
| appeared ſufficient cauſe ro give judgement again 
I the Plaintiff, and therefore by the rule of the Caun 
| | Duerdns nil capiat per billam, 4 


ib, 


\* 


The Caſe of the Taylers of Cloathi, &c. of Ipſwich,” 
- 13 Zacobi,fol. 53. 


He Taylors of I. make an Ordinance that non] 
ſhall exerciſe the Trade in I, if he hath nor beer 
an Apprenticefor ſeven years,and ifhedo not appear 
before them to be approved, upon foffciture of fveMil 
Marks, and for breach of it, bring debr 3 the De- 
 fendant pleads that he was reteined by A. DP. tobea 
domeftick Servant,and that he made Garments by his 
command, | | 
I. Keſolv. Ar the Common Law, none may be pro- 
hibired to exerciſe any Trade, although he hathne-' 
ver been an Apprentice,and be ignorant ; but if he 
-miſdo any thing, an ation of the Caſe lyerh. - * MM 
2. This Ordinance for ſo much as is nor prohubi-! 
red by the ſtarute of 5 liz, is againſt Law, for after 
ſeven years Apprentiſhip, he may exerciſe his Trade W 
without allowance of any. | 
3; The ftacute of 5 Eliz, doth nat prohibire the 
pnvarte exerciſe of any Trade in a Family, therefore 
this is our of the ſaid Ordinance, £548 


4 


4: The ſtatute of 19 H, 7.cap' 9+. doth not cor 
roborate any Ordinance 2gainſt Jaw if it be allowed, 
bur the allowance diſchargeth the penalry of 40 /.for 
purring in uſe any Ordinances which are againſt the 
Prerogative of the King, or the coa1mon profir'of the 
people; and judgement was giyen, 90d querentcs Wi 
eaperg it per bulla ; 6s 


10 
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| Edward Savtlls Caſe, x2 Fac. fol, 55. 


\ N Ejedtione firm lyeth not of a Cloſe,bur it maſt 
'S be of a certain number of Acres, and the nature 
{ chem muſt be ſhewed 3 A Wrir (ball nor abate for 
ant.of Order, Yiz, Of a Houſe before Land,&c. 
nd judgement was ſtayed, 


Benthams Caſe, 12 7c. fol. 56. 


[F damages or coſts are omitted, or not well afſeſ- 
WW ſcd by the Jury, if the Plaintiff releaſe them, he 


Wray have his rg and it ſhall not for that be 


Wererſed : Inſufficient afleſsment of damages,and no 
ſefling, is all one, * 


Doftor F ofters (aſe concerning Recuſants , * 
| 12 7acabi, fol. 56. - 


\N Information was preferred againſt a Recuſanr 
W by an Informer, Tam pro do mino Rege quam pro ſe= 
W)ſo, before the recuſant was conviged for 220 l. thaz 
Ws 201. a Month for a 11 Months abſence from rhe 
"WChurch, &e. And judgement was given againſt the 
\ WPetendanr. by 4 
Wl 1. Reſolved, Thar he may be convicted ( ro ſariſ- 
be the ſtature of 23 -£1i7,, in this ſame ſure, and con- 
ited ſhall be taken for atrainted ) for he ſhall for- 
et nothing before judgement. | 
2. The Branch of diſtriburion in the AR of 23 
iz, extendeth as well to the Clauſe of penalty for 
Wiccuſancy, as ro that of hearing or ſaying Maſſes,for 
A all one to ſay, ſhall forfeir , and ſhall forfeir ro 
Wicking. 
3. Divers AQts of Parliament give the penalty ro 
- CELL c 
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430 Dottor Foſters Guſe,. Tibi th 
the King, and yer after make a contribution there 
ro another who will ſue; as 3H. 6, cap. 3.'\& 
Cs. ee er d panda de be nr Os 
;. He againſt whom judgement is given, upoti dþ 
murrer or defaule, or ocherwiſe ,” is convited wirhi 
the ſtatute; for he is: arrainced which :implyeth it, fg 
it is ſo found by the Judges :/ſo by the ſtarute»o4 
H. 6, trevle damages are given where a difftifin. 
found tobe with force, this exrends to judgementt 
Wh: dicit, or defaults 444 
'4. The ſtatute of 38 E133, doth not rake away the 
ſtature of » 3, which giverh liberty: to che Inforind 
&C, For, | BON.  $419Q"1 pol | 
1. It is made for a more ſpeedy: exccurion: of it;!1 
2. It doth not alterithe ſure of the party; bur 
the King , and leaveth the Informer. as he was'b& 
fore. 
3.'The Act of x$ giveth northe penalty toany ney 
perſon, for ir was given to the K. by 23 El. A 
4. The ſtature of 28 extends only to Indiftments, 
and toucheth not 1nfortnations: : Hens! 
"5+ The'Defendanr is notwithin 2$ Eliz. if hebe 
nor conviged ar the ſure of the K' Ergo, this islefray 
before, 7-0 3144 x IT. 52570 % Of 
6: Becauſe the: ſtarute .is'irs the affirmarive "add 
they may ſtand rogeth=r; bur rhe ſtarure of 28/alteri! 
the ſtarnte * inthis,char/ir dconfieth ſures-againſt 
Recuſants in:theKk Bench; or Aſfizes:, &c whith 
claufe excends as'\well to rheſure of the Infornier; 1! 
of the Queen ; and the-ftarure'of * 25 X12; & 3iJ# 
cobt, inlarge'rhejucifdiction, as ronhe ſures of thek. 
and rquch'nat the ſure of rhe parry: / 2. 
5. Theftatuic of! 35 raketh 'nor/away the Adjon 
populat 'giver' by:23. for it was twade to give mote! 
fpcedy reinedy, and not to take it away ; a fertie Co? 
vert is withinrheſtatute of: 23 'and 1 Ki, bur be-! 


fort 


Lib, 11, Dettor Foſters Caſe, - 431 
fore the Narute 3FE152'If n Ferhe-Covert had been 
indi&ed-6f Recufany;'the forfeiture ſhould not have 
been-levyed of the goods 'of the Husband , becauſe 
he was not party thereunto 3 otherwiſe/in'an Infor- 
mation or Debt brought by the Informer 3 and in 
that the ſtarute of 35: 35, that the K; ſhall recoyer all 
the pains, &c. in ſuch ſorr,&c, This alters'the reme- 
dy only, as to the Queen , for now ſhe may proceed 
by a&ion, as for recovery of any'ether: debr by the 
Coinmon' Law, in faich/ manner as '2'H; 7, c 1.” gi- 
veth a Formedon "againſt -Parnor of the iprofir, &c. 
Alſo 35 £liz, is inthe affirmative;and although ir g1- 
veth the penalty of 20 {{'by the Month; yerit takerh 
not away 1 Eliz, which giveth x 2 4," forevery Sun- 
day and Holy-day';- and whiete this ſtatute ſaithzthar 
the conviR'on ſhall be in the K, B- ofar the” Aﬀlizes, 
yet the Juſtices of Peace and others *allthorized by 
23 may rake Inditments : the ſtarate'of 3 Facobigin- 
$erh impriſonment upon the Feme- Covert, yer it 
taketh not away thefoffeirure before + where a new 
perſon is deſigned by a fiew ſtarure, - this taketh away 
the ancient ſtarure ifthey canner ſtand togerher, and 
although rhere ate excluſive words: - concerning 
Courts, yet the Court of K. Bench is riot'excluded,. 
becauſe it is'Cora Rege.- | 2 44) | 
6. A Recuſant miy plead Auteifoits convidt. or 0- 
ther collareral bar; as-pardon, ſubmiiſhon,&c. out of 
che Inditment'; for-3/Ficobi, c. 4. extends only to. 
defeQts, within the Inditmenrt or other preceedings, 
and the Informer cannot charge any whois convifted 
before at the ſure of the Queen , upen 23 or 35 EL.- 
W or; face and upon 23, the Informer muſt ſue within 
ny a year and a day, ' © -- BT 
No'a, If after a popular a& commenced rhe K. Ar- 


0 torney will nor proſecute, the Informer may for his 
FX part, and condemnation/or acquittal at his ſure, is a 


bar 
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432 "Magdalen Colleage Cafe. Lib; It, 
bar againſt che K. and all orhers,yet the K. may par- 


don it before an Aftion commenced, and if the Infor, 
mer dye, the Atrorny may prolecure the ſurezand the | 


Information ſhall ſerve for the King. 


4 The Caſe of the Maſter and F elows of Magdalen Col 
ledge in Cambridge, 13 Fac. fol, 60. 


Oftor K. Maſter of M Colledge,and the Fellow 


17 Eliz. grant to the Queen, reſerving; rent, 
upon condition to grant over , Which is done accor. 
dingly 3 The Jury find 13 Elix; of Deans and Chap. 


ters : and 13 EJiz of Confirmations,a fine with Pro-/ 
clamations is Es and five years paſs : Door K, * 


dycth, the ſucceffor accepts the Rent, and within five 
years afterhis Ele&ion enters, and he and the Fel. 


lows demiſe to the Defendant, And judgement gi- 


ven for the Defendane, - | 

x. Reſolved; the Maſter and Fellows are reſtrains 
' ed by the ſtaruce of 13 Fliz.- ro grant to the Queen, 
for theQ.is a Perſon within the Letter of the ſtarute, 


and if he ſhould be exempted, this ſhould be by con- 


firaQion of Law, which canner be. wagh 
1; Becauſe a general ſtature for maintenance of 
| Religion and $90 lirterarure , or relief of the poor, 


binds the K. although he be nor named ; and ir ap* 
peareth by the ſtatute of x Eliz. thar the K. is inclu-. 


' ded within the words Perſon or Perſons, for there he 
15 exempted. Ko | 

2. Becauſe the ſtatute is made to ſupprefs a Tott, 
cherefore the ſtature of Dozzs binds him. 

3. A ſtatute made to perform the intent of the 
Donor binds the K. without being named, as the ſta- 
tute of Dozts, OO” | 

.4- The Maſter and Fellows are diſabled ro grant, 


therefore the K, cannot purchaſe of them, | 
5. The 


oy 
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5. The intenr is ro be obſerved, which was to con- 
v:y by the Queen to a ſubjeR, and ſo. to make{her. 
an Inſtrument of wrong, as ene who holdeth of the 
Biſhop grants. to. the Queen tore-grant to a Cor-: 
poration by Covin, to rake away the Seigniory of. 
the Biſhop by extinguiſhment, and to, make :an 
Evaſion our of the ſtatute of Moytmain;. this Patenc 
ſhall be repealed 7ure Rego, ſohere : and this a& 
extends to a Corporation, noc incorporate by ſuch 
names as are in the ſtatute. - cs 

2, The ſtatute of 1$ El:z. c. 2, doth not confirm 
this grant; for.it is out of the words of the ſtature, 
becauſe ir is not made upon conſideration; and here 
the reverſion of the Rent is not confidered, becauſe 
the Queen was to.grant it before the Renx be due z 
two grants tothe King may be yoid or voidable. 
1+ In reſpe& of. the - Grantor, as if an Infant 
prant unto him, - Tor f 

2, In reſpe& of the thing granted, asif a Foun- 
derſhip be granted. | 

3. In reſpe& of the eſtate, as rail, RET WWE 

4. In reſpe& of the grant, if it agree not with the 
rules of Law. E010 wo 

5. In reſpc& of omiſſion of any circumſtance, as 
lnrolment; this ſtatute aideth nor grancs of the firſt 
ſorr, for it deth not inable perſons diſ-abled by the 


"Wav, ro grancas here, nor of- the ſecond ſort, bur 


cnfirmerh grants of Tenants\n tail, becauſe he was 
able to grant, bur aids not grants of the fourth ſart : 
For, 954 mals [unt inchoats priacipie, vx eſt, '&c 
bar it aideth grants of the fifth ſor, | 

3. Ar the time of the laid ſtatute rhis grant need- 
ed no confirmation, becauſe DoRor K. the Maſter, 
was living. TY | : | 

3. The fine and Non<claim doth nor bar rhem, 

:.Becauſc,althqough ir was not aconveyance made 

- Ef by 
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434 Lewis Bowles Caſe. Lib, 1 L 


by them, yet ir was ſuffered by them within the 


words of the ſtarure. , 


2, Door K, nor any in his time cannot make hi; 
claim, and claim was made within five years after 


his death. 


4. Acceptance of the rent doth not barr them, be. 
cauſe it is a body aggregate of many and acceptance | 


by the Maſter ſole, doth nor barr all; and the rather 


being without deed : - And judgment' given, qua 


querens ml capcret per billam. 


Lewzs Bowles Caſe, 13 Jac. ſol. 79. In Trover 


and (onverſion, 


| B, covenants tn ſtand ſeiſed to the uſe of him: 
ſelf and his Wife for life > without impeach- 
ment of waſte, the remainder to the firſt, ſecond,and 
third Son, ſucceſhvely in tail, the remainder tothe 
heirs of their rwo bodies, the remainder oyer, they 
have iſſue I. T. B, dyes, the iſſue dyes, the wind 
bloweth down a Barn, a parcel of,&c, and the Time 
ber in the Count mentioned, was parcel of that 
Barn ; the Feme carrieth the Timber our of the 
Mannor, he in remainder afligns by fine to the 
Plaintiff; the Feme dyerh, the Plaintiff brings an 
AQion of Trover and Converſion againſt the Exe: 
cutors of the Feme ; and judgment given againſt the 
Plainnff. | | 
1, Reſolv. Until the birih of the iſſue, T. B, and 
his Wife, have an eſtate tail execured; bur after this 
it is divided, and they have for life,the remainderto 
the flute in tail, | | 
2, Tenagtin tail after poſſibility, had a great! 
eſtare as to the quality, tian Tenant for lite; 
Therefore, 
1, He ſhall not be puniſhed for waſte, 


2416 


2. He ſhall not be compelled to artorn. 

3. He ſhallnor have aide. | 0 

4. Upon his alienation a conſomili caſu lyerh note; 

5. After his death Jnrruſion lyerh nor, 

6. He may joyn the Miſe upen-rche meer right, 

7, He ſhall not be named wi an Adtion for, or 
againſt him, Tenant for life,bur not as te the quan« 
tity; therefore his feoffmenr is a forfeiture, receir 
lyech upon his default, and exchange by him, and 
Tenant for life is good. 

3. The Feme is not Tenant in tail after poflibiliry, 
&c, for this muſt be a remainder of an eſtate rail 
by a& of God, and not by limitation of the party : 
and rchoagh ſhe be Tenanr in tail afrer poflibility of 
the remainder; this doth nor extinguiſh the eſtare 
for life, becauſe ir is nor a greater eſtace, 

4.She ſhall have the priviledges of Tenant in tail, 
afcer poſſibility, ' for the inheritance which was in 
her; and becauſe ſhe is Tenant in tail after poſſibj- 
lity of the remainder, although ſhe cannor claim it 
in poſſeſſion, 

5. If Tenant for life or years cut Trees,' or pro- 
ſtrace Houſes, the Leflor ſhall have the Trees and 
Timber; for the Leſsec had them only as things an- 
fiexed to the Land, and he ſhall not have a greater 
intereſt by his torrious ſeverance, bur he ſhall have a 
ſpecial intereſt in the Timber blown down , to 
build again withall, - | 

6. The Law giveth many 'priviledges to a Man- 
hon - houſe, 

7. The Leſsee without impeachment of waſte,ſhall 
have Trecs which he curs;for, without impeachmenc 
of waſte, is as much as withour demand for waſte 
done; otherwiſe ic is, if ic be without impeachment, 
&c,. by Writ of waſte, ; 
$.1he piiviledge of without impeachment of waſte 
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436 The Caſeef Monopolies. Lib, 
is annexed t9 the eſtate z rherefore- if he accept a 
confirmation of a greater eſtate, or aſſign over, ir 
1s gone. ob6k 

9. If Trees are blevn down with: the wind, the | 
Leſſee without jmpeachment of waſte ſhall have | 
themz therefore judgment given, quod qerens mi! 
caperet per bvillam.” © I04S 


/ 


"The Caſe of Mynopoltes, 4 4 Elix, fol.84. 


He Queen grants to one of the Privy-Chamhber, 
-* the ſole making 2nd importation of Cards ; thi 
Grant is Void, | 

1. The grant of making of Cards is yoid : For, 

' 1. All Trades are for the publick good , for the 
exerciſe of Youth in labour, ' and therefore it cann - 
be appropriated to one ſolely, 

. 2. A Monopoly hath three Incidents againſt the 
Weal=publick, FN En 

1. Raiſing of rhe price, | 

2. The Commodity 1s not ſo well made. 

3. The impoveriſhment of poor Arrificers. 

3. The Q. is deceived in her grant, becauſe ſhe 
thought it ro be for the publick good : It- prohibits 
rhem who have skill to make Cards, and piverth li- 
cenſe to one of the Privy- Chamber, who had nat 
$kill; and rhe K. cannor ſuppreſs Card-playing, bes 
cauſc it is not malnrm in ſc, and no trade may be pro- 
hibited bur by Parliament. 
- 2... The Licence of importation of Cards is void 
bring wirhour lim'rarion or ſtint 3 for the Q. may 
dſpenſe with the ſtature of 3 E. 4», 4. which doth 
prohibit it, but tchar onghr ro be with limitation. 

Nota, The K, tharnow is, in a Book 'Printed: 
1510. hath publiſhed thar Monopolics are againſt 
' law, and commanded no ſyter ro vreſume to move 


him 


Cn 
Eg 


Lib. 11:-- Earlof DevonſhiresCaſe, 437 
him for the granting of them : Bnr admirting i he 
oranc good inthe Caſe at 'bar , the Plainciffs fole 
;emedy had been that. which 3 Z. 4. in ſuch caſe 
giverh, and that ought to be purſued ; and judg- 
ment entred;:quod querens nl caperet per bilam, _ 


The Earl of Devonſhires Caſe, 4 Jac. fol. 89. 

He K, reciting that decayed ' Munifion belongs 
S to the Maſter of the Ordinance; grants it unto 
him, who ſells -it , and dyeth, his” Executors are 
chargeable tothe K; * 
1. Reſolved 2..This cannot be claimed as fees of 
the Office, becauſe it was ere&ed butin 35 H 8. 
: 2. The grantiis void, becauſe it was upon a ſug- 
geſtion, that it was due to him, - TN 
\ 3» Although: the: Teſtator. claims them to his 
own uſe, yer he ſhall be accountable to the K. for 
the Law will make a privity; as if-any man taketh 
the K; goods, he ſhall be charged in an accompr; for 
the K. 1s nor bound to charge-any man as receivers 
bur generally'z: and otherwiſe 'the' King may loſe: 
them by his death; :and although -the Kings goods 
cane not to the hands of the  reftaror, yer. he ſhall 
be charged, if he ere a means of the Kings damage 
and prejudice; E 

In Sir W. M. Caſe it was reſolved, That no Of- 
acer of the K, can diſpoſe of any part of the K, rrea- 
ſure, for the profit and honour of the K. without 
warrant under the great and priyy Seal, and after 
the Executors ſatisfied the K, for the ſaid Munirion. 
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Fames Bares Caſe, 13 Jac. Banc) Regis, fol, gz 
" In reſtitution, | 


i? mad : Thar rothe Kings Bench authority - 
L Ybclongs,not only to corre&t errours in Judicial | 
proceedings, bur other errours. and miſdemeanour; 
extrajudicial, tending to the breach of the peace, or. 
opprefiion of the ſubje&. 1 ini | 
2 Cauſes of disfranchiſemenr of a Citizen ought 
ro be a&s againſt his duty and Oath bur words 
- againſt a Chicf Magiſtrate are not 5: but may be of 
the good behaviour, and ſo of an attempt without an 
at done, : | yy Oy; FI 
3. A Citizen cannot: be disfranchiſed withent 
Charter or Preſcription, if he be nor / convicted by 
due courſe of Law ; as if he- be-attainted of forgery, 
perjury, or cenſpiracy at the K, ſure; or of any other 
ctime whereby: ie becomeeh infatnous.; | 
4. If a Citizeit is disfranchifed, and hath a wrirof | 
reftitarion, and they return ſuſhiaent-cauſe, which 
is falſe 3' a writ to reſtore him ſhallnotbe awarded, 
bur he may have a ſpecial ARien upon the.Caſe. 
''5. Sucha return ought ro be certain, becauſe rhe 
party canner have atranſwer unto it, and after 'the 
Court awarded a-Writ to reſtore the ſaid I. B. and 
fohe was accordingly, LPs oh Bs © 
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An Exact Alphabetical Table 


of the Reſolutions and Matters 
contained 1n theſe Eleyen Books of 


ITN: 
/ \ Age where a man ſhall n0t bave it, alrhough 

' ta as by deſcent, A is 

Abtyance, ſee Remainder. 

Attornment by one oyut-teaant oxly, where good, and 
where not. "29 
Aitornment what it is » and what att ampunteth there= 
unto. | 39, 40 
Averrment in what caſes it may be admitted. 4451555 
187,208 
Adminiſtration may be committed to the Father or Mo= 
ther as next of hin. 7% 
Advantage a min ſhall not have benefit thereby of bis 
OWR Wr01g, 73 
Acceptance of Rent by Leſſor, having cauſ e of entry, bat 


A 
Ction if the Caſe where it hyeth for 4 Garages 
ng the Plaintiffs Title, pag.17.195, log = 


no notice. 79 
Acceptance of Rent where it barreth a man of 65ri'& 
py ©,8L 


Acquittanceywhere it bayrs all arrearages due before. $x 
Acquittance, where a man is not bound to pay without 


it, Þ, 
Acceptance by whom, and of wham,a bat of arrears. ib. 
APs legal mixt with fraud, are tortious, 85 


Averment of frand may be taken by 27 El. 83 El. v7 
Ff 4 Acceptance 


An Alphabetical Table. 


Acceptance of collateral ſatufaftion, 10 bar of right 
. a free=bold. TY 
Accord with ſatsfaftion a good plea ;perſ onal afii. 
ons, but net in real. I, 
Agr eement to Dower ad oſtium Ecclefiz, or ex afſen« 
ſu, &c. a good bar in Dower,” ib, 
"Attions of the Caſe for ſlander, from p, To1 10-111; 
Two things requiſite to bave an Attion for ſlander. 107 
Sermo relatus ad perſonam intelligi deber de condi- 


tione,perſonx, Iog 
Verba accipienda ſunt in mitiori ſenſu, x10 
Three. Ieciderts 10 a Defamation in the Spiritual Comt. 
| It 
Appendait, what things may be 10 others, they muſt 
"agree in quality, 133 
"Appeal, and Count therein, where it 1s good. 135 
What plea us a gaod bar therein. : 1þid, 
| Appeal muſt be brought within a year aftcr the death. 
137 
Attion of Aſſumpſe heth for a failer 'at the firſt = 
but aot debt. 163 


- Aftion of the Caſe, wheje tt heth for negligence. 176. 
Adminiſtrator during minorityy may not ſell goods, but 
or neceſſity. 189 


199 
Adminiſtration by the Biſhop wheze wid, by the Ard: 
Biſhop oaly vo'dable. ib. 


Attions two depeading for the ſame thiae, where good, 
ad where not, 2.05 
Amends cannot be rendred afier Cattel impounded, 10t 
. tothe Bayliff. 312 
Award mit ſt be certain,& between the parties only, 214” 
No afſi rgnee in Law, where there 1s an aſſignee in falh. 
, 224 
Aibitrement muſt be delivered to all the parties. 228 
Aftion of the (,aſe lyeth not ſer damage by Conyes, bu 
> be may ' then, | 2.28 


Ani 


"Ai Alphabetical Table. 


ddiniral, what j +r:{diehion he bath. 230 
Age, where it is grantable. : 241 
Adminiſtrator ſells goods ad mIRiſt? ation is repe aled,ſale 
7s good , 248 
AFts tranſitory and local, -where they maſt be done in 
convenient time, 255 
there they muſt be haſtzned by requeſt. ib, 
Alibi, and the conſtruftion thereof in the grant of a 
rent- charge. 258 
Accord with ſatisfaGtion, where it is a good plea, ib, 
Arreft, and the duty of the Officer therein. 26x 
Arreſt, by a fetgned ation, not lawful. " 262. 
Adminiſtration, where zeneral, and where pecdal, di- 
verſity, 2.66 
Attornment, where 1equiſþte. | ib, 


Aitorament in law by one who cannot expreſly attorn.ub. 
Aftion, where it may be brought in ether (ounty at the 
eleftion of the Plaintiff. 273 
Annuity eranmed to ontzand the hu;s of his body,he b a | 

not fee, 236 
All of Parltament, who muſt concur tothe makng 
thereof. | 292 
Attion againſt an Inn=heeper for goods loſt, muſt _ 
frve Requiſites. 


Aſſizes, two manner of them at th? ' commons law. R 
Ia Affixe of a new Office, the profit thereof muſt be 


ſhewed, 296,297 
Attor ney, where one may appear by him, and where at. 
299 

 Aceruer, four things requiſite thereunto. . 305 
Authority 14 counterinandables but then the boyd is f ore 
feited. 207 

\ In atlions real pon zorte, one Writ lyeth upon ſeveral 
titles. . 308 

Iz attioas perſonal one may comprehend ſeveral torts.ib. 
Award f, where well made, | I2 


Audita 
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Audica querela, where it 1s maintainable, 321 
Averrment of other uſes, where it may be made, 341 
Avewry upon a meer ſtranger, what remedy for the ter. 

ror deftireined,. | 34 
"Authorities, where they may be done by Attorney. 348 


Accord, where it is a good Plea, and what requiſite 


thcrcunte. 3495350 


Attornments, where it fhall bind an Infants © 351. 


Aftion of the Caſe againſt Executors for the Teſtatgr 
debt good. 35% 
Adminitratrix, a Plea by her muſt be certain, 358 


Avowries, four manncr of them, 367 


> Attaint, where it lyeth by a ſtranger to the iſſue, a1 
Aftioa, where it ſhall abate ia part, and where for the 
whole. 426 


Attions vi & armis, the body was ſubjett to Impriſot-. 
ment in them at the Common Law, and ſo in debt a 


the Kings ſute. | 1 
Audita querela lyeth for the Heir before Execution 
ſued, | 58 
p | 

Ar of an Eſtare tail, althongh the remainder 1a tht 
Kng. | 21 
if a Bankrupt grant goods after a Commiſſion awardth, 
it is riod | EI ia, 
What power the Commiſſroners have by th! Statute of 
13 Eliz, | ibid. 
That Aft giveth benefit to ſuch as will come in, and at 
fo them that refuſe. 1, 
Toe Biſhop s Patron of all Prebends of common right.1 
Biftropricks donative by the King originally. ib 
Burglary, what att amonits thereunts. 13} 
4" z5 Vox arrtis, i cannot be atherwiſe ef ; 
Jed, WW, 


Piſhoy muſt-ſhew the cauſe af refuſing a Clerk, - 203 
By-Laws by Inhabitants where good without cu few | 
whert 
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where 10t. 205 
Conſent of the greater part, where it ſhall biad the 7+/t. 
ibid, 
Py Law to impriſon for uot paying an Aſſeſsment, is 
not good. 206 
Bar i one ation, when a bat in anather, good diver foe 
ties, 2423243 
Bill of Reviver upon a Bill of Reviver not ſuffered, 
, 289 : 
Brretor, who ſhall not be ſaid to be. 294 4 
34/03 and Feme Tenants in Special tail, ſhe us Within 
32H.8.c, 28 | | 304 
Bargain and ſail , what words with confudcration 
amounts thereunto. 310 
Bur inſufficient, and where. 318 | 
Bargain and ſail by the Heir after livery tendered, ts . 
2004. 329 
C 


(7 9amer 1ecoutry by tenant in tazl, biadeth both the 
remainder and the reverſion, and all leaſes,char- 

- 8259 Fc graxted by either of them. 2 
Condition of Perpetuity, repugnant, impoſſible, aud 
. againſt Law, | DET, 5 
A Confirmation to feoff upen condition, doth not toll the 
. condition; otherwiſe it js, where 0 expreſs condition 
ts. It II 
Contingency: See Leaſe. 
Covenant whea certaingyand when not, a diverſity. 14 
Courſe of every Court 8 at a Law. ge 7 
Copy-hold, by what aft it 1s exting#'fhed. ibid, 
Colledge of Religious Honſe,wherc g'ven ts the Kang by 
IE.6.0rbyz1H.8, By © 
What aft by the ſeoffor us a dipenſution of the Conditi= 
63, and how long. | 38 
Wot att by the Broffee diſableth bim to perform a Cou- 
dition, «i | ib, 
There 
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Then this word Proviſo maheth a condition, thi 
things are to be obſerved, 41 


No particular place appointed «45 Law in a Dred for a. 


Condition. 1b, 
where by a fine a co2dution or rent not taken L away. 4 
Covenant and agreement of the partier, what power it 

hath, th, 
A Condition withis what tim? itt be performed,and 
' where it may be haſtencd by requeſt 3 and where thy 


feoffee hath time during his bf C5 / everal good divers | 


ties ſee there, 


"44 
Chattels, as Obligations, &C. are fo feited by attain- 
der or qutlary. * $0 


Copy -hold-1ſtate for life s within 3! H.8$. of Mont 
ſterres. 4 


Condition that. the Leaſe ſhall be void, where it cant 


be made good by acceptance, —_ 
Corporation : remaizeth; 7a! withſtanding a ſurrender k | 
ther Ehurch, b; 
Otherwiſe three Inconveniences would enſue, 8; 


Covin, the” Author thereof fh. ri not take ad/peuge of t 


Confederation of nature is a0t Fs with'a 13 El.c.c8 


 Copy- bold- caſer, and the learning th? freof-from p.111,0 


129 
Their deſcent according to thi common-law , but #0! 


collateral qualities. bes 1 


The Heir before admittance may rake the profits, and 
ſurreader. ib; 
Admittance of Tenant for - fe? mnures to him in remains 
Berg 55 ib. p. 113 
No Tenant by the coun teſie of a Copy-bold, without Fe- 


cal cuſtom. SE 7 
If extailed by cuſtom, it may be diſcontinued. ib. 
Surtender 31 fee by the Husband or Tenant fur lfe, #0 


aſcontinaace or forfeiture. ib. 


c opy-bat; 


»% J 
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Copy2þold, deſcent thereof doth not toll entry. © 114 
Copyt bo!d, poſſeſſio fratris may be thereof. * ' iÞ, 
Copy bold eſcheated granted in fee by Tenant for life, 

g90d. IIs 

Copy-bolder 25 3 not only by the Lord, but by the cuſtom 
| paramount, - ib, 
Diſſeiſor may take admittances, but not voluntary 
grants, ; ib, p. 116 
Severance of the Inheritance of the Copy-hold, what 35 
wr64ght by it, 116,117 
The Surreader muſt be preciſely preſented, not ſo if er- 
07 13 the admittance. | 117118 

A Releaſe to a D ſſeiſor of Copy held,if good, and bow, 
118 

Copy-hold is within 32 H.$., of maintenance, and 
Champerty, 1D, 
Copy-helder ſor a year may maintain an EeQione _ 
mx. | ib. 


Every Mannor comprehends in effec two ſeveral 
Conits, 119 


The Lord may admit out of the Mannor » the Steward 
c:nnot without a cuſtom ib, 
A Diverſity, where divers Copybolders, and where one 
03ly. 120 
A Copy-hold forfeited by doing waſte, where 20t. 1b. 
Three ſeveral Copy-holders and waſte in one, what is 


forfeited. 120,121 
Tve Lord cannot exatt unreaſonable fines. 121 
Copy-bolder, if he deny to pay a fine certain preſently, it 

s a forfeiture. 122 
No fine due until admittance, ib, 
Admittance muſt be made by the Lord according to the - 

ſurrender. I22,123 


Senteace againſt the wife binds the hnzband xot party.\Þ. 
Surrender without limiting any eftate, us but for life 
without a cuſtom, | 124 
A man may ſurrender tothe uſe of hi wife, ib, 


» 
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Preſentment or admittance after death,where wt is good, 
ibid, 
The Lord may retain @ Steward or Bayliff by Parol. 11g 
Who may taain a Steward for the King, and what 


power be hath. lbid, 
Tenant i Dower ef Copy-bold by cuſtom ſhall bave af 

Incidents, 126 
What things ars grantable by Copy. - OS 
What afts are deſiruttions of Copy-bolds. 127 


Copy-boldrr, bow he ought to alledge the cuſtom, 1:8 
Cuſtom, and preſcription, and their drverſity; i, | 
Common appendant, the original thereef at the common 
Law. I23 

It s appendnt only to arable, and for oxen, horſes , 
hine, and ſheep, &c. | ib, 

It may be appendant to a Mannor or Carve of Land, 
| | 1335 134 

It m1y be apportioned,ſo cannot common appurtenaat,ib, 
Where it is extintt by unity of poſſe{ion. 0. 
C0087 of the County, and J/eree, their diftintt power, 
I41, 142 

Corporations, and the manner of eleftions, and how 
they muſt be made. I57 
Covenants aud warrants, expreſs and in Law,and when 
broben. 159 
Chanteries, where given to the King by 1 E. 6. ſeed 
large. 164, I65 
Condition, where it may be apportioned, aad where nt, 
21673168 
Excambium or Exchange, and what it inperteth, 168 
Exchange by euidt;on of part, all xs defeated. ib. 
here an affiguee, named or not aumed, ſhall be l:able 
ta a Covenant. 177,178,194 
Conceſſi or Demiſi, where they import a Covenant, and 
who fhall tbe advantage. 179 
Covenants collatcral are not win 31H, 8.024 - 
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If one Covenanior only break a Covenant, all, Cove- 
'  nantees muſt joyn; otherwiſe, when ſeveral intereſts 


paſs, | : 180 
Covexantee himſelf cannot deviſe the aſſurance. 180, 
| ISL 


Counſel of aſſurance muſt be given to the Parchaſor.18x 

Condition of Covenant once broken, where it may be 
ſalved after. 131,182 

condition of two parts both poſſible, and one becomes 
:mpoſs:ble by the att of Godzthe Obltgor 3s freed from 
the other. 182 

Covenant to make eſtate at the cofts of theCovenante,1$2 

| The fecal of one Covenantor broken, ut iS woid againſt 

him only, if the Covenants be ſeveral; otherwiſe, if 


they be joynt. 18 23182 
condition to ſave barmleſs, terrour of ſute is a damni- 
fication. | | 183,184 
A commen Recovery not like other recoveries, it may be 
of az advowſon. 195 
It zaay be de annuali reditu five penſione 7n the diſ- 
juntiive, , ib. 
A Conſtat muſt be upon Affedavit, and where it is 
{ table, | p 2OL 


A Conſtable may bring an offender to what Tuſtice he 
pleaſeth; and upon refuſal to find ſurety, may com- 


mt him without a new warrant, 202 
4 Confirmation of the Land, 'and of the Term, a good 
Aaiverſity. - Sx F 
(uſtom of Lands for debts upen contra, and where it 
biads ſtrangers. ib, &: 216 
A Cuſtom which addeth more ſolemaity to the common 
Law, is egod. 216 
(on to whom it belongeth. | 216217 
(onditions where they muſt be truly, and not covenouſly 
performed. : 224 


Corn ſowed by the Feme durante, if ſhe marry, the _ 
A 
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fhall baveit, but not upon 4 dtuarce: 231 


Courts Inferiour, as Hundred ,Court-Lect,c. and wha © 


are Tudgrs there. : Th EY 244 
Citation, and aa Appeal, and their diverſity. 248 
Courts of Record ſhall be intended the Cou'ts at Weſt 

minſter propter Excellentiam, 249 
Condition in an Intail, not to ſuffer a common reco very, 

is vord. 258 
Co.lation, where it putteth a man out of poſſeſsion, 


| 260. 
Common caunot be claimed ratione Commorantiz,byt _ 


a Way may. | 3 63) 


Colluppon withia Marlebridge, c. 6, Vhat conveyance | 


{hall be. 268 


Common called Shacke iz N, is good. | 274 | 


Condition precedent and ſubſequent; a good diſſes 

7ence. | ; 277 
Cond-tion inſeparable, where given to the King, 278 
Certificates, which are trawerſable, and which nat, 


W_ | | 279 
Confideration may be averred , which ſtands with the 


Deed. t | 297 
Covenant in confederation of mony, muſt be eniolled, 


id, 


Copy-bo!der in by the cuftom Paramount. zeo 


Cond tion of Accruer, to what things it may be annex- 


ed, - Zo 
Common appurtenant deſtroyed by purchaſe of part of the 
land in which, &t. 206 
Condition not broken by a diſturbance by pirol, 
210 

Cornt made good by the Barr, and that by Replicatis 
07 24 circumſtances ony, | 3%, | 

{ uftom may make a thing good, which a Chartci cait 
a0t, ; 316 
Compoſition no more accompred ' adminiſtied; thaa 


216. 
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what was paid. 11. $18 
Commoner in a Forreſt, where be may incloſe 982 22 ;E 4 
' 
Colluſion, where averrable, to defraud the King of 
wardſh; 'P. TP 
Cauſacauſans, and Cauſa cauſata, 
(onffiracy, where puniſhable before acquittal, nd "A 


fore execut10n. 342 - 
Commiſſioners to examine, &#c, their duty, demeanour, 
and authority, 3463347 _. 


Conſideration, what words amount thereunto. *. 354 
Copy-hold if withia 4 H. 7. of fines. 356, And: _ 
good mattcrupon that Statute. 
Commoner treafonvy have at abtion of the Caſe fr be 
WULUSLNS EEO Na: 358,359 
Coafirmations, three manners thereof - 369 
Common Recovery, where @ bat of the reverſion. 375 
Corporation way make a ſurrender 'in Law, but not in 
Fatt. 3 $1 5 38 z 
Colour, what i it:36 and whete it muſt be given, 388 
Coſts only, aud:where coſts:and damages alſo ſhaK be 


recovered. Nom. differ... |... 399496 
From what t1yne\ they. may. be recovered. 46d 
Corporations, 4 difference between old and new in mat-- 

ter of Miſnoſmer. | 401 418, 
Commſioners of Sewers, and their authority in taxes 

axd otherwiſe: - 406,407 
Clergy, where allowable at the common LOW, and where 
at this day. 4ZT>422 


Corporation, what ia they may mahe. 4. 4.428 
Colledges, what grants by them to the: King wh 00d by 


130718 Eliz., 4323433 
Cit;3en, for what cauſe be may: be diefragcbi/ 7” 448 
And for what zot. '\#bid, 


Concribution agaizſt a purchaſer, where grantable. ' $$ 
Gorge real, as Warranties, do not ſurvive, but 
| (5 g per oat 
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Tens for life, and he iz at FI GE jopti 
a fine, or feoſfmiht, s it 110. pn Ing nor an 
feirure, Fi 

Amman may be in as by leſient, and yer ſhatl-nor hav 

: bis: age," 07 be 14. Whrd,”. 


| "Þ 
ADif eifor may make adm ttances to Copg-holdea not 


 woluntary greed! (tv. TY boy 
The Date of a Deedis not" of the ſr ubſtance thera, 
The things requiſite to the tſſence of Deed.” " bl, 
A Deed made by menice; is -veidiblewy-plens © : ibid, 
_ e by baron and f JE IDO 9Owl gu 
iO M$3Q3 7075 \ COST OETY 
Donee it tail, where he ſhall bold of notbody:'_ +65; a 
"Debt, where it lyeth before the Laſt daycoff Meyos 
' pad diverſity. 3, 
there it lyeth againſia Lrffes after aſſt © vn -vr"ids 
Debt againſt an Fxtcutor after aſſignment. c\\ » 1! 63 
Debt by the Leſſor againſt the Lefſers.07 Vis bfviquee, ib, 
Need, where the. ſecond delivery oh bs good, __ Rt 
- {ate-to the former: : 
ADevſe to two in tail equally to be divided, ahejar 
| $emants.in common - ft 
\Defcents, good matter thereof, of polſeſſigfratis7 
tbe Leſſor ſor rent. lyeth aftes' a Revent// 79 
"Diſtreſs for rent where it affirmeth the Leaſe, '''\: ab, 
Dean and Chapter aye ro afsl uf the Biſh.in two things. 
MA: Deel within. the' Proviſo of 23; Elim: -30/eft. 0e.ujat 
; $494 bonfederation, and bona fide. .vi' 1 1% 8 
DucecHians how to' make 'n Deed: by due indehged 10 
> <athers. ICIS /- 


4 Deed, bow to be ny by an untbrſt 40 preſerathi 
W 


eſtate. 
Dower 
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Dower i ſee Agreement, Me 
Diſtreſs nat exceſſive for homage, fealty, efea cunge.' 98 
Debt for artearages of an annuity in fee continuing. 143 
Debt 4peu a pm ſne Fudgment payable before wee 5 

14 
Dipenſation ty bold a Plurality, when duly tahen. 158 
Detinue for goods delivered and  purloyued, where it 
lyes ; a good difference. EY 1'60,161 
- Declaration, and the office thereof. | 192 
Demvreer is a confeſſion of all matters in f aff well plea< 
ded. 20G 
Daggs and Piftols are within 33 H.8.c. 6. of Croſs- 
bows. 209 
A Deed ſhewtd,; in Conrt,. remuns there all that Term, 
ary 

It may be entred in hc verba the ſame Term, but not 
; after. Ws 212 
Dwoorce, Iſſue after it by a. ſecond baeband, if legiti- 

mate, 225 
Demurrer, the Plaintiffs canadt refuſe fo Jon, ay" 
" Kone may. | | 
Deverhouſe , Roae Lo refk 1 but the ul "the 
Manor," © bid 
Ancient demeſne a good plea.in E jefment, but 1dt in 
Treſpaſs; it is extendable pon | a r ſtatue by Xx” tk. 


Deodands, what the arts ond thy muſt be ſound of 
record. 231k 
Debt, where the defendant my pleidinon; eft faQii, 235 
 Befeaſance of afficien zo defeat a ſtatlite executed, ''24 5 
Lal to paying 20 3. be-hath ee- ſimple © A the 


verpty. 346 

A deviſe to barort and feme, ani their*hildren, 
eſtate it is, dd 
Debts which are within 33 H. 8. > 79; 280,281 
"Demand of a r-ſerwee, 6 and rent-charge, when to be 
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made; a difference. 


DBiſcontinuance of Proceſs upon 1 E. 6. " what a | 


. . uived by general Re/' ummous, and what by TPecial 
Re ſummons. 294 
Sutes depending in inferiour Courts, are 0ut of 1 B.6, 
if one plead to as Iaditement, andthe King dye, be mui 
plead de novo ; but rf be be convidted, Fudgment 
; + ay be ia the time of another King. . 285 * 
4 Digmiy may be intailed, and ſorfeited alſo by a . 
dition in Law. 
Divorce, ſentence thereof being in force, the iſſue befon 
#54 baftard. 288 
Such ſentence may be repealed after the death of the par= | 
ties, but no d:vorce can be after their death, 288. 
:Deviſe of arent out of all the Capite lands, good out of 
_. 1wo parts, 307 
Deviſe of land good, which cannot be by aff NA” 


Debt is not extinft by making the debtor Adm ;nfeasr; 
RE otherwiſe, if Executor; _ a 349 
In Dower a common Efſoin allowed. © 1332 
. Who therein may plead detainment of Charters. - 3 3 
Diſtreſs for oanees- feaſant voidif the Cattel be chi- 
 \oſedout. _ + 334 
' Deed, what att is 4 good delivery tberef, 367 

- Deviſe of a Term ſor life, remainder for life 346 
. good : The firft Deviſe cannot bay hum in-nemainde: : 
 Aſſent to the firſt Deviſe,an aſent for all : pot gra» 
. table eq7s *, hut-it -may be extinguiſhed by is 
: | . the faſt Dewiſee. - 

Seas w] ere.. they may be intrety aſſe ed, a 
.. where not. 403404 
Diſability abſolute, and temporary ar perſonal : Adſl 

- Ferences 411 

: r Damages where the Fury may aſſeſs them ſeveral 
X 41 


Devil 
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Deviſe of Socagt in Capite, whert'it is good,” "49 
Damages not. wel afeſſed, yet the Plaintiff ſhalthave 
udement 429 

BE roy what remedy for them at the Common Law, Had 
when the hotly and lands me liable to ſatisfie 


them, hal in NE 

| | E - C5 \ | x" \" l 
[iran idences, ts whom the Cuſtom of them doth belog 
Px 

Eftate Pad as to one, and good to another by Pats 
i; ment,-0r by att in Law. | : UG 
Eftate intire ought to be defeated h a condition a lis 
mation. bs 


When a man muy enter or claim nothing, veſteth rw 9 
try or claim. 
pour bath retrofþeft'to the recovery, being the ot 
ginal a 
Any thing executory create d_ by deed by conſent of; par- 
ties may be nullified. $ 
Fo to one and bis heirs for the life of B. is but iÞr 
UC | 
A. for mony demiſeth, and ſelleth for years toB, the 
' Deed us inrolled; B, bath eleflionto take by the com- 
mon Law, or by bargain and ſale,by 27 H 8. without 
attorament. 27 
Where nothing paſſeth before El: Eien, and where it tu 
be in the life of the parties. ibid, 
Much learning of Eleftions, and to whons the power 
thereof is gruen, _ © 27428 
Eſtate of free-bold cannot commence in faruro, 35 
Eftoppells x ona matter of record, and- who fall take ads 
vantage t 36 
Error, whe, 4 wy « well removed, vol withRand- 
ing a Variance, ..* 49 
Gg 3 | Error 
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Bs 07 right of afizon, ng! $968, 19.he Keaghy ibs 


-# for him un remainder upon a Til rhaiecatd how 


t lyeth. ... wn $216 244468 
(6, where it mote 6 ny FM pas & the Commun 
w_ and where by 17 MH. 8. of ral .64,6; 


i cape, what aft by a priſoner amounts thereunto, 7; 


Eſcape by a priſoner, he may be taken again upon ” 
{#utre. 


$n,E(capes where.the Platatiff mobs SL: 


Sat. and where be may c fond tbe 
apes E4e 104 

Shots groen 4 iſſues "who. diſableth. bim[e Fre 

 dags , if bis iſſue may,enter. 
# ſcape in Law,atthough the party remain 3h 1 priſon, \' 
Noe rſcope en the death of the Unc a ney 4 
= new Ser! 
lect: where 20 ficft ſute. is neceſſary. OE I ath "Ma 

Entry lawful, where aſter ſixty years. j06 

Mme bing alb parties and priviss it. nafe an fir 
> PFerelp. 
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Preſentment of mere laicus ſerves for a Turngbut us 
if the admiſſion, &-c. be meerly voids 219 
Preſcription, for what things "good, | 231. 


Payment of parcel before the day, is a good /atieſafio 
for the whole, 234 


Parol, where it ſhall demurr at the prayer of the Dt-. 
mandant or Tenants 240 
Partition by 7oint-tenants cannot be by word. 244 
Partition, where the Warranty 3s deſtroyed byit, ib, 
 Parſou deprived for Adultery, is pardoned, be i theres 
by reſtored. 245 
Plice » if material, the iff ue cannot be found YM 
Preſcription by Tenant for life, years, exc. muſt be 5 | 
tbe name of bits that hath fee. 263 
Preſcription and cuſtom, the diverſt y. | | 
Preſentment within ſix months, muft be according 1 
the Kalender, 264 
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Preſcription pro cerro Letz, ## good, \ 269 
Poſt-narus, why be ought to be anſwered, ſex reaſons. 
I Sons 271 
Privities, three manner of them, 295 


Power to make Leaſes, where well purſued : a good 
druerſity. 303 
Phypcians Colledge,their Cenſor's power by 14 H.8.apd 


1 Mar, Þ 314 
Perjury, where not puniſhable, 416 
Preſcription ſor tithes of bouſes, where good. ib. 


Parcel of a Reverſion, What may be. 437 
Purchaſor bona fide, before aftion brovght, ſhall nat 
be ſubjeb} to charges. 


Q 

Uod ab initio nen valer, traftu temporis non 

conyaleſcit, P.39 

Quod partes finis nihil habuerunr, where averrable, 

Es 91593 

The Oueen zs a perſon exempted, and may grant withe 
out the Kong | I142115 * 

Quare impedit , where it may be without naming the 

Pati0n, | 23% 


Is a Q.1. Non-ſute after appearance, is peremptory, but 
not if ut abate for default of form or Miſnoſmey. 283 

Qui deftruirmedium, deſtruit finem | 

Quare Impedir Przſegtare ad medieratem Ecclefiz 2 
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A Remainder Contingent, when it muſt veſt, ib; 
A Remainder i in Abeyance, bound by'a was ranty. ib, > 
A Revocation may bemaae, part at one times ard pert © 


+ at another. ' I5 
A power of Kevocation may be extin#t by fine, or mg 
be releaſed. 16 


Right may be forfeited by a faxe. Ti 
A Kemainder to the right Heijs of the Coniſor, att | 
wverſron, 45 
Recovery erroneous in force, bar eth the cn 
where not. 
 Remitter, where, and what requiſite thereunto. 'y | 
Render to the wife only voidable, where fbe 1s not path, 


52; 


Recovery againſt the baron ſole, barreth not the reman- 
der. ibid, | 
Recovery by E ftoppe!, how it worbcah, 50, 52 
Remainders in Contingency, where good, 59" 
Relations, aud much good learning OO them, 6%. 
6g | 
. Repleader cannot be after x Demurree. 76. 


Recovery by Tenant in tail, whoſe Mother yeleaſtt | 
. with warranty, :s ot withis 11,H..7. Otherwiſe, 
\ tf the wife had releaſes after the death of the iſſit. 


71-18. 

Rebutter, where 3t may be, and where not. 11 
Reſcous of a diſtreſs by the Tenant, if notbjug be at. 
»YCAYV s* . ; 100 


Rent and Arrearages thereef, 34, H. 5 6-37» giveth ns 
 tnedly only where the Arrearages ate ditts " pecom.. 
remedileſs by the att of God. 144: 

Rot amended according to the Fecial verdict, 146 

Recognizance to the Chamberlain, and his ſucceſſors, 


good by the cuſtom. 15 
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: Kent muſt be demanded at the place limited. although 


out of the Land. 1 Fe And although there be no 
., worals of demund;. 10t ſo in the Kings Caſe, _ ib 


Rent muſt be paid at tbe e Exchequer upon a Leaſe by th 
ib 


Kin po "8 
If no place be appointed, the Law appoints the ww 


 Retner of. (baplains by 4 Coli laſs within 21 H, 'F 


. whengo I62,166,167 


| Acai Nat be wn aid to be- the true and ancient Rent. © 


2172 

Releaſe to be Bo by A, to B. as the Tudge of, &> C 
Wl rocure him otherwiſe, if [uch 

as the An fe d deviſe. 183 
Rents reſerved, where ſeveral,. aud where joynt, 20% 
Releaſe of thing's before the day of performance, where 
good, and eE contra. 209 
Reſtitution, where made efter reverſal of Outlary or 
. Judgment. 222 
Releaſe by one Plaintiff barreth only him elf 324 
Rent reſerved to one and bis beirs, or is one 0r his 
heirs,all one. 232 
Rent-cbarge, Arreats thereof muſt be paid by him in re- 


mainde; by 32 He 8 | 234 
Refident, where a Parſon muſt be, aud what is 4 ps 
excuſe thereof. 250 
Releaſe of one Plaintiff, where it barreth the reſt, and 
where not. © 252 
Revocation of uſes, where it s well done, and where 
not. 256 
Rent paid by a Termar,: giueth no ſeiſia to bave a8 aſ- 
ſize. 262 
Rent may i416 gut of oae Acre , and other liable to 4i- 
ſtreſs. 28x 


Rent way be ſech.and charge at { AE: tunes. 282 


Feat $ramed, to two , with SAOgl of diftreſs ta ones 
| < 4 
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pc or. Y in Efſe to ſome purpoſes. 287 © 
erraxit muſt be im proper perſon; and a writ of Evra | 


. tyeth after it. "299 
Replication evil, and yet the Plaintiff ſha bave judy 
: meat, where, and yyhere not. 318 
Repeal of Adminiſtration, and the force thertof. 319 | 
Releaſe of all Afttons,quarrels, ſutey; right, ec, what 


paſſeth byit. . 333 il 
What words amounteth to it. a1 
Retuſ, ant, how di; ſabled lo gragt TI dura 02 by 3 har | 


Reſervation, the proper place '&* Ms limitation Yi 
eſtate.” os 

Rent; which u thelegal time of payment thereof. 

Payment thereof (uSfalor. where it 3s, and "ho 
7 not , ibid, 

Reſervarien in the Disjunttive, and where with a C0- 
dition added + a difference, 493 

Men: not payable the laft quarter, in-what Caſe. 401 

Rec! ſancy, and the Statutes concerning them expounded | 

© at large, | 42954 id win 

"Rent, pan thryeof,, where it dptb harh 

”"  WoE« 


5 
gi of 23 H. $. extends not to ſuppreſs good uſes, 


2 
enant ſor life joyns 11 a fcoffment with him in remain- | 
der' without Derd, it 3s a ſurrender of Tenant ls 

life, and feoffment of the remainder. 

Tenait for life grants to the Reverſionty, #nd a hr 
ger, a ſurrender for the moity, 

$*-nutes excelent Rules Ha the inrerprezation of a | 
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$14 utes, whinh of them extend to Copy-hold, and which 
uot, 

Sheriff is nottbound to bring 4 priſoner in reQa lines 


7 
01d Sheriff muſt give notice to the New of all exgeh 


1107s. 82 
But if the old Sheriff dje,the new muſt take notice. ib. 


Fs H. 7. conſtyued by the Judges aginſt the 
tter 
Statutes againſt fraud liberally expomnded. Fl 


Sedſin of fealty, is a ſeiſen of all other ſervices. 93 
Seifen of a ſuperiour ſervice, a ſeiſen of inferior, ib. 
Ceiſin of aÞ ſervices ſuperior and inferior by doing he- 


mage. ib. 
Seifen of one aniuual ſervice, is not ſeiſen of _—_— 
90,99 

oe 14 Law, ſaprien for Avowry, but nat to re 

Aſſaze. 

To what ſervices or writs 32 H. 8. doth not extend 
1b, 100 

Statates which concera the King, muſt be taken notice 
the Judges. IOX 

Sheriff, what things are incident to bis office, 129,130 
Sufpen Gon of a Condition or Rent. 146 
Sheriff, bow be muſt ſell a term upon a fieri facias, 
1'56 

A private Statute muſt be pleaded. 171 
A Surrender by acceptance of a aew Leaſe. 175 


Sheriff, where be may breah a houſe to «&o execution, 
3222, ard ia ſuch caſe, abuſe 1s 79 defence for 
Strangers. 1b, 

Sewers,Commiſſioners thereof, their power. 225,226 

Sheriff may take pofſe comirarus zn as Eſtrepment, 


233 
Services, where they ſhall be Mruliplicd, apportioned on 
© Extindhs < 239,398 
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Sheriff muſt not diſpute the authority of the Court.” af ; 
Seifn of a Rent, who may give it, 1 
Swans wild in a common River, may be ſeſed for y | 
King. 276- | 
'A Swaz-mark muſt be by grant of the King, or by pre 
ſcraption. | 
Cigners, how they muſt be droided.. by 
He who hath a Swan-mark, muſt. have frue maths yer 
annumzby 21 E. 4 I 
A Swan may be an efray but ſo can no other fowl, 
280 | 
Sei ſea of a Rent where i it pceds not to be alledged with. | 
zn forty years... 309 
Ser _ where they fhall be RO, and where exe | 
tin 313 | 
Sale of Chattel after Fudgment is go8d, but aot gs 
Execution.  . 
Surrender of a Copy-bold by Letter of Attorney, good 
34 
Sheriff, what Obligations made to bim are good by 13 | 
6. and what not, \ *. ..391,391_ 
ca verbalis, & forma legalis or cfſentialis. 392, © 
| | 393 * 
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FF Tenant 54 tail ſuffer a recovery and aye, execution 
may be ſued againſt the 1fſ ue. 
Terminus Angorum,& Tempus Annorum, and their 
difference 1; 
At the common Law aone had capacity to take tithes, 
but ſpiritual perſons, or the King (except in Special | 
caſes 5) for a [ay-man bad ne remady for them nll g2 
H. 29 
A {ng perſon may preſcribe at the commoag Law is | 
oe a; [charged of Fthes, Re 
Beſs ; 
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$efore the . (ouncil of Lateran; a man mgbt pay ba 


tithes to any Prieft. ib. 

' How a mas may preſ. cribe to bave tithes as ap durtenant 
_ $0 @ Manzgr. ny 30 
Tithes do not iſſue out 8" Lands. wha 32 
Tenant in tajl, be i remainder i n tal £rands for his 
own life, void. | 32 
Otherwiſe of a grant of a reverſs 308) for he may have 
ſe 1 VICES. | ib; 


Tender upon a condition, where it ſhall deef an eftate. 


34 

One wounded at Sea, dyeth at Land the murtberer can- 

' not be tryed. 46 

A Trasſlation by the King of a Priory into a Dean and 
Chaptgy, ts good by 25 H.8. | 

Texant no 07 Jears ouſted, ſhall not bold over, but Tenant 


by Elegit ſhall, 160 
Texder of mony in Biggs, 15 4 good. tender. 233 
Teader by the Lord 1s not requiſite to have the finglie 

value, © 237 


Tenure : ſee Grant of the.K'ng 
Tiyal muft be where the Land Trath, aid ngi Sos the 


Patent is dated. 246 
Trautrſe of the Leaſe, ad n0t of the ſeiſin of the Leſſor. 
251 

Traverſe of the ſecond aſſignment, where not requiſite. 
259 

Trial bere of a thing aoxe beyond the Seas, where it us 
good, 260 


Tenant by the Courteſie , whire a man ſhall be, axd 
where a0t. 2933294 
Tail barred, the Reverfion being in th: Crown, WY. 
30 

Treſpaſſor, ab in itio, what aft maketh a man ſo. 321 
Tender of ſufficient amends je damage- ſeaſant, whez 
7 g, when aol. | 323 
a Traverſe, 
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Traverſe, where it muſt be of the Tenure, and wheat! 


the Serſi2. | 336 
Trial of a Baron of Scotland by Commons of England : 
good matter. | 3595366. 
Tal , by what words created, 363. not deſcendable 
36$. Barred without 7ecompence. 374 
Tenure revived , preferred before the creation of a new, 
Tales, where it ought to be granted by 35 N. 8: c. 6, 
« Food matter. LES 396,397 
Traverſe of the concluſron, where it maybe. ary 
Trade lawful to exerciſe any at the common Law : 426, 
and what adulteration is made therein by the Statute . 
of 5 Eliz., | tbid,. 
Tenant in tail afte; poſſibility hath a greater eſtate in 
quality, than Tenant for life,but not in quantiy: 434) 
435. and what privnledges do belong thereunts, ib, 


oY 


Se had ys weid, but the conveyance good. p.2- 
Any a Lids ts 7 charitable uſe, 1 
hates 208d policy in uch feoffment. ib, — 


wſes future contingent, defroyed by the feoffment uf the 

feoffees Tenants ſor life. 9 

27 H. 8. doth not transfer the poſſeſſion to any uſe, but 
tb. 


only ts uſes in Efſe.. 


27 H, 8. ſhall not be tahea by equity. Io 
Uſes net agreeable ro Law, 27 . $. exccuteth wh 
/ IDIQ, 
#fes ancient may be vevohed, and new raiſed by one 
and the ſame conveyance. 16 
Uſes, where they may be raiſed upon general Confidera« ; 
tion, and by what conveyance. 17 
What Conſiderations are good to raiſe an ſe. 2L 


Kmyin what manner it diſchargeth Tithes, 0 


when it bindeth, and when not. 


3 
. One uſe alfclared by the hyubazd, aud another tg 


wife, thty are bath void. 1 
Pariaxce in part, where it avoideth the whale limila- 
100, . | 
uſe followethihe ſtate, and veſieth accordingly, 4 
Voucher of the husband only, where it barreth, S 
Verd:& good by Inditement. 
Ubi non eſt principalis, non eſt acceflorius. 123 
#ſury, what contra} amounts thereunto. 208 
Ural, taken ſometimes Dilcretive, ſometimes Cel- 
le&ive. "HK | 228 
Viſne muſt be from the moſt certain place, 245 
Vedic, perfett,or imperfeft,muſt Band until a Veaixe 
facias de novo be awarded, . 30K 
Vi & armis, where good ix Writs, and where a0t. 340 
Verdi& znſufficient, ſhall not be ſupplied by a Writ of 
Inquiry, and where it may. - 40k 
uſes revoked, and aew lamited, by what AF, avs 
#aity, a diſcharge of payment of Tithes, it muſt bave 


four requiſites. 416 


w 


KV7 Arranty, what words make it general. Þ. A | 


; In wills the intent to be obſerved. 
Wis much learning, and what Inberitances are deui- 


ſable by 32, 34H. 8. 64,6 
Wit countermanded by marriage. | 149 
Waſte in what things it may be commuted, I5E 
Wager of Law, where ut lyeth. | 163 
Warranty ſpecial, what Lands ſhall be recovered in $ 

268 
Waſte promiſfſuue, not aftioaable, but voluntary "_ 
if. 87 
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in uſe of the wives laud,declared only by the buchand, 
6 


| 3 
56, 5 


waſte 


ELD 104, 
53 
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Kit dobibericat Table.” 
Waſte lyeth not after the dearh” of the Wiſe againſt the-': 


Baron, "271 - 
tt lyeib againſt rl enant for life, aſter the death of hit in! 
_ ** remainder. 212 
Warranty, where it commenceth by diſſeſin. 214,215 
Wreck, excellent matter of it. 229 


Wih, where direfiory, and where declaratory, _ 


* reference t6 power, _ 
Wardfhy of the Daughter, where the * Father "ſhall bave 


240 

Sabie infra annos nubiles, . bid. 
wilt, to the making thereof a perfeft* and diſpoſing me- 
' mory neceſſary, 'Is2 
No wardſh'p, if the heir be bnight ed; in the life of bis att« 
-ceftor. 68 


Wills, good reſolutions upon ” H. 8. of wills. 4268 
Warranty Infire;and barreth all upon whom it deſcends, 


297 
Wl, it inureth by way of exerutory deviſe. 311 
No Wardfhip, if no Heir. 91. 
Wager of Law, where. By 353 
werdſhip by 32 H.8. where. 1.362366 


Wardfhip veſted, ſhall not be deveſted by the King. 390 
Wardſhip, but not primer ſeifin of a fruitleſs "_ 


fron. 
Wiks 32 & : 34 H. 8, Rergely debated and epiagd 
385,386 
Warranty cannot enlarge. an eſtate, SEES 290 
VVhere it may be given in evidence. 391 
Fit, where it ſhall abate by acagh of one of the Plain- 
 tiffs, and where not. + | 404 
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